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-XGJH�3HWHU�%��6ZDQQ GHOLYHUHG WKH�RSLQLRQ�RI�WKH�FRXUW��LQ�ZKLFK�3UHVLGLQJ�
-XGJH�-RQ�:��7KRPSVRQ DQG�-XGJH�-DPHV�3��%HHQH MRLQHG�

6�:�$�1�1� -XGJH�

�� ,Q� WKLV� IDPLO\�ODZ� FDVH�� WKH� VXSHULRU� FRXUW� HQWHUHG� RUGHUV�
UHTXLULQJ� WKDW� WKH� SDUHQW� DZDUGHG VROH� OHJDO� GHFLVLRQ�PDNLQJ� SURYLGH� D�
FKLOG�ZLWK�WKHUDS\�IURP�VSHFLILHG�SURYLGHUV��DQG�WKDW�ERWK�SDUHQWV�DEVWDLQ�
IURP�FHUWDLQ�SDUHQWLQJ�FKRLFHV��LQFOXGLQJ�WKH�GLVFXVVLRQ�RI�VHQVLWLYH�WRSLFV�
ZLWK�WKH�FKLOG���:H�YDFDWH�WKRVH�RUGHUV���1R�VWDWXWRU\�DXWKRULW\�HQDEOHG�WKH�
FRXUW� WR�GLUHFW� WKH�VROH�GHFLVLRQ�PDNHU·V�FKRLFHV�UHJDUGLQJ�WKHUDS\��RU� WR�
LPSRVH� SDUHQWLQJ�WLPH� OLPLWV� WKDW� LQIULQJHG� WKH� SDUHQWV·� FRQVWLWXWLRQDO�
ULJKWV�WR�SDUHQW DQG�HQJDJH�LQ�IUHH�VSHHFK� 7KH�FRXUW�DOVR�HQWHUHG�RUGHUV�
FRQIHUULQJ�MXGLFLDO�LPPXQLW\�RQ�WKH�DSSRLQWHG�WKHUDSLVWV���:H�YDFDWH�WKRVH�
RUGHUV�EHFDXVH�D�WKHUDSLVW�LV�QRW�DFFRXQWDEOH�WR�WKH�FRXUW���:H�DOVR�YDFDWH�
WKH�FRXUW·V�DZDUG�RI�DWWRUQH\·V�IHHV�DQG�FRVWV�WR�WKH�DSSHOOHH���7KH�DZDUG�
ZDV�EDVHG�DW�OHDVW�LQ�SDUW�RQ�WKH�FRXUW·V�HUURQHRXV�GHWHUPLQDWLRQ�WKDW�WKH�
DSSHOODQW XQUHDVRQDEO\�RSSRVHG�WKH�WKHUDSLVW�DSSRLQWPHQWV���:H�UHPDQG�
VR� WKDW� WKH� FRXUW� FDQ� FRQVLGHU�ZKHWKHU� IHHV� DUH�ZDUUDQWHG� EDVHG� RQ� WKH�
SDUWLHV·�ILQDQFLDO�GLVSDULW\�DORQH�

)$&76�$1'�352&('85$/�+,6725<

�� 3DXO� (� �´)DWKHUµ�� DQG� &RXUWQH\� )� �´0RWKHUµ�� PDUULHG� LQ�
���� DQG�WKHUHDIWHU�KDG�WKUHH�FKLOGUHQ WRJHWKHU��LQFOXGLQJ�/���ERUQ�LQ��������
)DWKHU�DQG�0RWKHU�GLYRUFHG� LQ������ 7KH�GHFUHH�RI�GLVVROXWLRQ�JDYH WKH�
SDUWLHV�MRLQW�OHJDO�FXVWRG\�RI�WKH�FKLOGUHQ��ZLWK�ILQDO�OHJDO�GHFLVLRQ�PDNLQJ�
DXWKRULW\� DZDUGHG� WR� )DWKHU� ZLWK� UHVSHFW� WR� /�·V DQG� RQH� RI� WKH� RWKHU�
FKLOGUHQ·V HGXFDWLRQ��PHGLFDO�FDUH��DQG�GHQWDO�FDUH���0RWKHU�ZDV�DZDUGHG
ILQDO�OHJDO�GHFLVLRQ�PDNLQJ�DXWKRULW\�ZLWK�UHVSHFW�WR�WKH�UHPDLQLQJ�FKLOG·V
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HGXFDWLRQ��PHGLFDO�FDUH��DQG�GHQWDO�FDUH���7KH�SDUWLHV�ZHUH�DZDUGHG HTXDO�
SDUHQWLQJ�WLPH�ZLWK�UHVSHFW�WR�DOO�WKUHH�FKLOGUHQ�

�� ,Q�)HEUXDU\�������0RWKHU�SHUPLWWHG�/���ZKR�ZDV�ERUQ�PDOH��
WR�ZHDU�D�VNLUW WR�VFKRRO� 6KH�DOVR�VHQW�D�́ 3ULQFHVV�%R\µ�ERRN�IRU�/�·V�WHDFKHU�
WR�UHDG�WR�WKH FODVV� 0RWKHU�FRQVXOWHG�ZLWK�RWKHUV��EXW�QR�SURIHVVLRQDOV��
DQG�QRWLILHG�/�·V�VFKRRO�EHIRUHKDQG��EXW�VKH�IDLOHG�WR� LQIRUP�)DWKHU�XQWLO�
DIWHU�/��DUULYHG�DW�VFKRRO���$FFRUGLQJ�WR�0RWKHU��/��KDG�ORQJ�GHPRQVWUDWHG�
D� SUHIHUHQFH� IRU� VWHUHRW\SLFDOO\� ´IHPDOHµ LWHPV� DQG� ZRXOG� ZHDU� IHPDOH�
FORWKLQJ�DW�KRPH��)DWKHU� UHSRUWHG�QR�SUHYLRXV�NQRZOHGJH�RI� /��ZHDULQJ�
IHPDOH� FORWKLQJ�� DQG� DSSDUHQWO\� GLG� QRW� REVHUYH� DQ\� GLVWLQFWLYH� JHQGHU�
SDWWHUQ�LQ�/�·V�SUHIHUHQFHV�� �6RRQ�DIWHU�/��ZRUH�WKH�VNLUW�WR�VFKRRO��)DWKHU�
PDGH�DUUDQJHPHQWV�IRU�/��WR�EHJLQ�WKHUDS\�ZLWK�FRXQVHORU�'LDQD�9LJLO� ZKR
FRQWLQXHG�LQ�WKDW�UROH�WKURXJKRXW�WKLV�FDVH�

�� $FFRUGLQJ� WR� )DWKHU� DQG�9LJLO�� LQ� ����� WKH� SDUHQWV� DJUHHG��
FRQVLVWHQW� ZLWK� 9LJLO·V� UHFRPPHQGDWLRQ� WR� OLPLW� /�·V� DFFHVV� WR� IHPDOH�
RULHQWHG LWHPV�� 0RWKHU� GLVSXWHG� WKDW� WKH� SDUWLHV� HYHU� UHDFKHG� D� ILUP�
DJUHHPHQW���,Q�ODWH�������)DWKHU�ILOHG�D�SHWLWLRQ�XQGHU�$�5�6��� �������$� WR�
PRGLI\�SDUHQWLQJ�WLPH�DQG�OHJDO�GHFLVLRQ�PDNLQJ�ZLWK�UHVSHFW�WR�DOO�WKUHH�
FKLOGUHQ���)DWKHU�DOOHJHG��DV�UHOHYDQW�WR�WKLV�DSSHDO��WKDW�0RWKHU��WKURXJK�
YDULRXV� DFWV� ZDV� SXVKLQJ� D� IHPDOH� JHQGHU� LGHQWLILFDWLRQ� RQ� /�� GHVSLWH�
9LJLO·V�IDLOXUH�WR�GLDJQRVH�/��ZLWK�JHQGHU G\VSKRULD��GHILQHG�LQ�RQH�VRXUFH�
XVHG�DW�WULDO�DV�´>S@V\FKRORJLFDO�GLVWUHVV�GXH�WR�WKH�LQFRQJUXHQFH�EHWZHHQ�
RQH·V� ERG\� DQG� JHQGHU� LGHQWLW\�µ� ZLWK� JHQGHU� LGHQWLW\� PHDQLQJ ´>D@�
SHUVRQ·V�LQWHUQDO�VHQVH�RI�EHLQJ�PDOH��IHPDOH��RU�VRPHWKLQJ�HOVH�µ��)DWKHU�
UHTXHVWHG��LQWHU�DOLD� WKDW�KH�EH�PDGH�/�·V�SULPDU\�UHVLGHQWLDO�SDUHQW�DQG�EH�
DZDUGHG� VROH� OHJDO� GHFLVLRQ�PDNLQJ�� � )DWKHU� IXUWKHU� UHTXHVWHG� WKDW� WKH�
FRXUW�LPPHGLDWHO\�OLPLW�0RWKHU·V�SDUHQWLQJ�WLPH�WKURXJK�WHPSRUDU\�RUGHUV�
DQG�LQMXQFWLRQV�

�� 2Q 'HFHPEHU�����������FRQVLVWHQW ZLWK�)DWKHU·V�UHTXHVWV��WKH�
FRXUW�HQWHUHG�WKH�IROORZLQJ�WHPSRUDU\�RUGHUV�

x 8QWLO�IXUWKHU�&RXUW�RUGHU��0RWKHU�VKDOO�QRW�GUHVV�>/�@�
LQ�IHPDOH�FORWKLQJ��VKDOO�QRW�SXUFKDVH�IHPDOH�RU�´JLUOµ�
FORWKLQJ�IRU�>/�@��VKDOO�QRW�WR�>VLF@�SHUPLW�>/�@�WR�GUHVV�LQ�
IHPDOH� FORWKLQJ� �LQFOXGLQJ�� EXW� QRW� OLPLWHG� WR�
XQGHUZHDU��VRFNV��VKLUWV��GUHVVHV��VNLUWV��HWF����VKDOO�QRW�
SXUFKDVH�IHPDOH�RULHQWHG�WR\V�RU�RWKHU�LWHPV�IRU�>/�@��
VKDOO�QRW�UHIHU�WR�>/�@�LQ�KLV�SUHVHQFH�RU�LQ�WKH�SUHVHQFH�
RI�DQ\�RI�WKH�RWKHU�FKLOGUHQ�DV�´KHUµ�RU�´VKH�µ�VKDOO�QRW�
UHIHU�WR�>/�@�DV�D�´JLUOµ�RU�E\�RWKHU�IHPDOH�GHVLJQDWLRQ��
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DQG� VKDOO� QRW� HQFRXUDJH� DQ\� RI� WKH� SDUWLHV·� RWKHU�
FKLOGUHQ�WR�GR�VR��VKDOO�QRW�WR�>VLF@�HQFRXUDJH�RU�GLUHFW�
WKLUG�SDUWLHV� WR�UHIHU� WR� >/�@�DV�´KHU�µ�DV�´VKH>�@µ�DV�D�
´JLUO�µ RU�DV�RWKHU�IHPDOH�GHVLJQDWLRQ��RU�WR�WUHDW�KLP�DV�
VXFK��DQG�VKDOO�QRW�WR�>VLF@�WDNH�DQ\�RWKHU�DFWLRQV�WKDW�
DUH�LQFRQVLVWHQW�ZLWK�WKH�VSLULW�RI�WKHVH�RUGHUV�

x 8QWLO� IXUWKHU�&RXUW�RUGHU��0RWKHU�VKDOO� UHPRYH� IURP�
KHU�KRPH�DQ\� IHPDOH�RU�´JLUOµ� FORWKLQJ�RI�RU� IRU� >/�@�
DQG�DQ\�IHPDOH�RULHQWHG�WR\V�RU�RWKHU�LWHPV�RI�RU�IRU�
>/�@��0RWKHU�PD\�VWRUH�VXFK�LWHPV�HOVHZKHUH�IRU�ODWHU�
XVH� LQ� WKH� HYHQW� WKH� &RXUW� ODWHU�PRGLILHV� RU� YDFDWHV�
WKHVH�RUGHUV�

x 8QWLO�IXUWKHU�&RXUW�RUGHU��0RWKHU�DOVR�VKDOO�GLUHFW�WKH�
SDUWLHV·�FKLOGUHQ�QRW�WR�UHIHU�WR�>/�@�DV�´KHU�µ�DV�´VKH�µ�
DV�D�´JLUOµ�RU�DV�RWKHU�IHPDOH�GHVLJQDWLRQ��RU�LI�0RWKHU�
KHDUV�RU�EHFRPHV�DZDUH�RI�DQ\�RI�WKRVH�FKLOGUHQ�GRLQJ�
VR�>VLF@�

x 8QWLO�IXUWKHU�&RXUW�RUGHU��0RWKHU�VKDOO�QRW�UHIHU�WR�>/�@�
DV� ´JHQGHU� YDULDQWµ� RU� XVH� VXFK� WHUP� RU� DQ\� UHODWHG�
WHUPV� LQ� >/�@·V� SUHVHQFH� RU� LQ� WKH� SUHVHQFH� RI� WKH�
SDUWLHV·� RWKHU� FKLOGUHQ�� �0RWKHU� IXUWKHU� VKDOO� UHIUDLQ�
IURP�DQ\�GLVFXVVLRQ�RI�JHQGHU�UHODWHG�LVVXHV�ZLWK�>/�@��
ZLWK�DQ\�RI�WKH�SDUWLHV·�RWKHU�FKLOGUHQ�RU�LQ�>/�@·V�RU�DQ\�
RI�WKH�SDUWLHV·�RWKHU�FKLOGUHQ·V�SUHVHQFH�

x 0RWKHU� VKDOO� QRW� SURYLGH� >/�@� RU� DQ\� RI� WKH� SDUWLHV·�
RWKHU� FKLOGUHQ�ZLWK�DQ\�PDWHULDOV� DGGUHVVLQJ�JHQGHU�
SUHIHUHQFH�

x 0RWKHU�VKDOO�QRW�WDNH�DQ\�DFWLRQV�WR�IUXVWUDWH�RU�GHI\�
WKH�VSLULW�RI�DQ\�RI�WKH�IRUHJRLQJ�RUGHUV��

�� 9LJLO UHFRPPHQGHG�WKDW�/��EH�DVVHVVHG�E\�D�SV\FKLDWULVW���,Q�
������/��ZDV�HYDOXDWHG�E\�D�VHULHV�RI�SURIHVVLRQDOV�³ D�SV\FKRORJLVW�LQ�-XO\�
������D�SK\VLFLDQ�LQ�6HSWHPEHU�������DQG�D�SV\FKRWKHUDSLVW� LQ�'HFHPEHU�
�����³ HDFK�RI�ZKRP�GLDJQRVHG�/��ZLWK�JHQGHU�G\VSKRULD�� �/DWHU� 9LJLO�
DOVR GLDJQRVHG�/��ZLWK�JHQGHU�G\VSKRULD�

�� 7KH� WHPSRUDU\� RUGHUV�� KRZHYHU� UHPDLQHG� LQ� SODFH� $QG
)DWKHU�� WR� ZKRP� WKH� RUGHUV� GLG� QRW� DSSO\�� GLG� QRW� DIIRUG /�� DFFHVV� WR�
´IHPDOHµ� LWHPV GXULQJ KLV� SDUHQWLQJ� WLPH�� �$FFRUGLQJ� WR� )DWKHU�� KH�ZDV�
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QHYHU� XQZLOOLQJ� WR� SURYLGH� /�� WKH� RSSRUWXQLW\� WR� HQJDJH� LQ� ´JHQGHU�
H[SORUDWLRQµ�EXW�KH DQG�0RWKHU�EHOLHYHG�WKDW�WKH�WHPSRUDU\ RUGHUV�DSSOLHG�
WR�ERWK�SDUHQWV� )DWKHU�UHSRUWHG�WKDW�0RWKHU�ZDV�UHSHDWHGO\�QRQFRPSOLDQW
ZLWK�WKH�RUGHUV��0RWKHU PDLQWDLQHG�WKH�RSSRVLWH�

�� ,Q HDUO\� ������ /�� PDGH� VWDWHPHQWV DERXW� G\LQJ� DQG� HLWKHU�
WKUHDWHQHG�RU�HQJDJHG�LQ�VHOI�KDUP� 0RWKHU�GLG�QRW�SURPSWO\�QRWLI\�)DWKHU�
ZKHQ�VKH�WRRN�/��WR�WKH�KRVSLWDO�LQ�UHVSRQVH�WR�WKDW�EHKDYLRU� $OVR�LQ�HDUO\�
������0RWKHU UHQHJHG�RQ�KHU�SURPLVH�WR�)DWKHU�WR�WDNH�/��DQG�DQRWKHU�RI�WKH�
SDUWLHV·�FKLOGUHQ�WR�D�VDFUDPHQWDO�UHOLJLRXV�FHUHPRQ\�DW�)DWKHU·V�FKXUFK�

�� ,Q�PLG�������9LJLO�WROG�WKH�SDUWLHV��DQG�)DWKHU�DJUHHG�EDVHG�
RQ�D�ORJ�KH�NHSW�RI�/�·V�VWDWHPHQWV�DQG�EHKDYLRUV��WKDW /��KDG�EHFRPH�PRUH�
FRPIRUWDEOH� ZLWK� /�·V� QDWDO� JHQGHU�� � 0RWKHU� DSSDUHQWO\� LQIRUPHG� /�� RI�
9LJLO·V� FRQFOXVLRQ��ZKLFK� FDXVHG /�� WR� GLVWUXVW 9LJLO� $QG�� DFFRUGLQJ� WR�
)DWKHU��0RWKHU�WKHQ VLJQLILFDQWO\�LQFUHDVHG�KHU�YLRODWLRQV�RI�WKH�WHPSRUDU\�
RUGHUV� DQG�/��LQFUHDVLQJO\ HQJDJHG�LQ�IHPLQLQH�EHKDYLRUV���/� DOVR�DVVLJQHG�
EODPH�WR�)DWKHU�IRU�WKH�WHPSRUDU\�RUGHUV�

��� %\�VWLSXODWHG�RUGHU��WKH FRXUW�DSSRLQWHG�'U� 3DXOHWWH�6HOPL��D�
SV\FKRORJLVW��WR�SHUIRUP�D�FXVWRG\�HYDOXDWLRQ���'U� 6HOPL RSLQHG�WKDW�WKH�
PDQQHU�LQ�ZKLFK�0RWKHU�UHVSRQGHG�WR /�·V�GHVLUH�WR�ZHDU�D�VNLUW�WR�VFKRRO�
GLG� QRW� WDNH� LQWR� DFFRXQW� WKH� QHHG� WR� SURWHFW� /�� � 'U� 6HOPL� IXUWKHU�
GHWHUPLQHG�WKDW�0RWKHU�H[SRVHG�/��WR�LQDSSURSULDWH�LQIRUPDWLRQ�UHJDUGLQJ�
VH[�UHDVVLJQPHQW��DQG�IDLOHG� WR�FRPSO\�ZLWK� WKH�SDUWLHV·������DJUHHPHQW�
DQG WKH�FRXUW·V�WHPSRUDU\�RUGHUV���'U� 6HOPL�RSLQHG�WKDW�0RWKHU·V�FRQGXFW�
GHPRQVWUDWHG D�ODFN�RI�IRUHVLJKW���'U��6HOPL FRQFHGHG�WKDW�WKH�WHPSRUDU\�
RUGHUV�KDG�KDUPHG�/���EXW�VKH FRQFOXGHG�WKDW�D�´VRFLDO�WUDQVLWLRQµ�ZDV�QRW�
LQ�/�·V�EHVW� LQWHUHVWV�EHFDXVH�RI�/�·V \RXQJ�DJH��DQG�´>L@W� LV�EHVW� WR�WDNH�D�
VORZHU� DSSURDFK� WR� WKH� VLWXDWLRQ�µ 'U� 6HOPL� UHFRPPHQGHG� WKDW� WKH�
WHPSRUDU\�RUGHUV�´EH�OLIWHG�DW�WKLV�WLPH�EXW�QRW�HQWLUHO\�µ�E\�UHPDLQLQJ�LQ�
SODFH�DW�0RWKHU·V�KRPH� IRU�DW� OHDVW�VL[�PRQWKV�WR�D�\HDU�DQG�EHLQJ OLIWHG�
HQWLUHO\�DW 9LJLO·V�RIILFH�DQG�LQ�)DWKHU·V�KRPH�IRU�VL[�PRQWKV�WR�D�\HDU���'U�
6HOPL�UHFRPPHQGHG�WKDW�RQO\�9LJLO�GLVFXVV� WKH�FKDQJH�ZLWK�/���´EHFDXVH�
>WKH�SDUHQWV@�GR�QRW�ZRUN�ZHOO�HQRXJK�WRJHWKHU�WR�GR�WKLV�µ��)XUWKHU��ILQGLQJ�
WKDW�0RWKHU�KDV�´D�SURYHQ� WUDFN� UHFRUG � � � RI� WDONLQJ� WR� >/�@�DERXW�YHU\�
LQDSSURSULDWH�WKLQJV�L�H��KRUPRQHV��VH[�FKDQJH�RSHUDWLRQV�DQG�WKH�OLNH�µ�'U�
6HOPL� UHFRPPHQG� WKDW� WKH�FRXUW�HQWHU�D�´¶JDJ�RUGHU·�SURKLELWLQJ�0RWKHU�
>DQG�SRWHQWLDOO\�)DWKHU�DV�ZHOO@�IURP�GLVFXVVLQJ�DQ\WKLQJ�ZLWK�>/�@�UHODWHG�
WR�WKLV�WRSLF�µ��'U� 6HOPL�RSLQHG�WKDW�/��´PXVWµ�FRQWLQXH�WKHUDS\�ZLWK�9LJLO�
SUHIHUDEO\�RQ�D�́ VDIH�KDYHQµ�EDVLV�WR�UHVWRUH�DQG�SUHVHUYH�/�·V�WUXVW�LQ�9LJLO��
DQG�IXUWKHU�VWDWHG�WKDW�´WKHUH�DOVR�QHHGV�WR�EH�D�SK\VLFLDQ�JHQGHU�VSHFLDOLVW�
ZKR�ZLOO�IROORZ�>/�@�DORQJ�WKH�ZD\�µ
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��� )DWKHU·V�SHWLWLRQ� WR�PRGLI\�SURFHHGHG� WR�D� IRXU�GD\ WULDO LQ
'HFHPEHU������ %\�WKDW�WLPH��WKH�RQO\�TXHVWLRQ�ZDV�OHJDO�GHFLVLRQ�PDNLQJ
³ )DWKHU� ZLWKGUHZ� KLV� UHTXHVW� IRU� D� PRGLILFDWLRQ� RI� SDUHQWLQJ� WLPH�
H[SODLQLQJ WKDW�´NLGV�QHHG�WKHLU�PRPµ�DQG�KH�KDG�QRW�RULJLQDOO\�WKRXJKW�
RI�PDQDJLQJ�KLV�FRQFHUQV�UHJDUGLQJ�0RWKHU·V�EHKDYLRU�YLD�´WKH�JDJ�RUGHU�
WKDW�'U��6HOPL�KDG�DGYDQFHG�µ��7KH�FRXUW�QRWLILHG�WKH�SDUWLHV�DW�WKH�RXWVHW�
RI�WKH�WULDO�WKDW�WKH�FRXUW�LQWHQGHG�WR�LWVHOI�GLUHFW�FHUWDLQ�GHFLVLRQV�UHJDUGLQJ�
/�·V�WKHUDSHXWLF�FDUH���7KH�FRXUW�VWDWHG�WKDW�WKHUH�LV�́ D�VFKRRO�RI�WKRXJKW�ZLWK�
VRPH� MXGJHV� WKDW� >WKH� FRXUW@� VD\>V@ � � � VRPHERG\� KDV� OHJDO� GHFLVLRQ�
PDNLQJ>��W@KDW�SHUVRQ�PDNHV�WKH�FDOO>�@ � � � >DQG�W@KH�MXGJH�GRHVQ·W�MXPS�LQ�
WKH�PLGGOH� RI� LW�µ� EXW� LQ� YLHZ� RI� ´WKH� KLVWRU\� WKDW� \RX·YH�JRW� DERXW� QRW�
DJUHHLQJ� RQ� WKLQJV� DQG� WKH� FRPSOH[LW\� WKDW� ZH·YH� JRW� ZLWK� UHVSHFW� WR�
>/��@ � � � ,·P� OLNHO\�JRLQJ� WR�DGGUHVV� LW�µ�EHFDXVH�´ZH·YH�JRWWD�DGGUHVV� WKH�
UXOH�>L�H��� WKH�WHPSRUDU\�RUGHUV@�DQG�ZH·YH�JRWWD�DGGUHVV�ZKDW·V�JRLQJ�WR�
KDSSHQ� JRLQJ� IRUZDUG� DQG� ZKR·V� LQ� SODFH� DQG� ZKR·V� QRW� IURP� D�
SURIHVVLRQDO� VWDQGSRLQW�� DQG� ,� LQWHQG� WR� GR� WKDW�µ� � %RWK� DW� WULDO� DQG�
WKHUHDIWHU�� )DWKHU� GLVSXWHG� WKH� FRXUW·V� DXWKRULW\� WR� PDNH� GHFLVLRQV�
UHJDUGLQJ�/�·V�FDUH�

��� $W�WULDO� )DWKHU�DQG�0RWKHU�DJUHHG WKDW�/��ZRXOG�EHQHILW�IURP�
FRQWLQXHG� WKHUDS\� DQG� WKH� FDUH� RI� D JHQGHU� VSHFLDOLVW� 7KH\� GLVDJUHHG��
KRZHYHU�� RQ� KRZ� EHVW� WR� VXSSRUW /�� � )DWKHU� DGYRFDWHG D� FRQVHUYDWLYH�
DSSURDFK�� LQ� OLQH ZLWK� WKH� UHFRPPHQGDWLRQV� RI� 'U� 6HOPL� DQG WKH�
SV\FKRORJLVW�ZKR�GLDJQRVHG�/���0RWKHU�KDG WDNHQ DQ�DFWLYH DSSURDFK��PRUH�
FRQVLVWHQW�ZLWK�WKH�YLHZV�RI�WKH�SK\VLFLDQ�ZKR�GLDJQRVHG�/�

��� %HIRUH�WKH�FRXUW�UXOHG�RQ�WKH�SHWLWLRQ�WR�PRGLI\��WKH�SDUWLHV
VRXJKW�JXLGDQFH�IURP�WKH�FRXUW�UHJDUGLQJ�WKH�UROH�LW�HQYLVLRQHG�IRU D�FRXUW�
DSSRLQWHG�´JHQGHU�H[SHUW�µ $W�D�VWDWXV�FRQIHUHQFH RQ�)HEUXDU\�����������
WKH�FRXUW�VWDWHG�WKDW�LW�DQWLFLSDWHG�9LJLO�ZRXOG�FRQWLQXH�DV�/�·V�WKHUDSLVW���
7KH�FRXUW�IXUWKHU�VWDWHG��ZLWK�UHVSHFW�WR�WKH�JHQGHU�H[SHUW� WKDW�

IURP�WKH�FRXUW·V�SHUVSHFWLYH��WKLV�>JHQGHU�H[SHUW@�DVVLJQPHQW�
LV JRLQJ�WR�EH�DV�D�WUHDWLQJ�SURIHVVLRQDO��QRW�VHUYLQJ�WKH�&RXUW���
,� GRQ·W� HQYLVLRQ� LW� DV� D� IRUHQVLF� DSSRLQWPHQW�� � ,� HQYLVLRQ� LW� DV� D�
WUHDWLQJ�DSSRLQWPHQW�

$QG�OHW�PH�VD\�DOVR����� � IURP�P\�SHUVSHFWLYH��,�WKLQN�
SKLORVRSKLFDOO\�� ,·P� ORRNLQJ� DW� WKLV� QRW� WKDW� WKH� H[SHUW� RU�
'LDQD� 9LJLO� RU� DQ\RQH� HOVH� UHDOO\� WKDW·V� ZRUNLQJ� ZLWK��
ZKHWKHU�LW·V�>/�@�RU�DQ\�RI�WKH�NLGV��LV�UHDOO\�ZRUNLQJ�VR�WKDW�
WKH\�FDQ�SURYLGH�LQIRUPDWLRQ�IRU�PH�WR�UHVROYH�GLVSXWHV�
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)URP�P\�SHUVSHFWLYH��P\�KRSH�LV��LV�WKDW�DIWHU�,�LVVXH�
WKH�PLQXWH�HQWU\�� ,·P�RXW�RI� LW�DQG� LW·V� WKH�SDUHQWV�ZKR�DUH�
PDNLQJ�WKH�GHFLVLRQV�

$QG�VR� WKLV�H[SHUW� LV�ZRUNLQJ�ZLWK� WKH�SDUHQWV��ZKR�
DUH�WKH�GHFLVLRQ�PDNHUV��������DQG�,�GR�QRW�ZDQW��DQ�H[SHUW�WKDW·V�
UHSRUWLQJ�WR�PH�DQG�WKHQ�,·P�UHIHUHHLQJ�GLVSXWHV�

,�ZDQW�WKH SDUHQWV�WR�UHVROYH�WKH�LVVXH��LVVXHV�WKDW�FRPH�
XS�� � ,�ZDQW� WKH�SDUHQWV� WR�PDQDJH� WKH� LQWHUDFWLRQ�ZLWK� WKH�
H[SHUWV��DQG�WKH�SDUHQWV�WR�KRSHIXOO\�DJUHH�RQ�D��RQ�D�FRXUVH�
JRLQJ�IRUZDUG��

�(PSKDVLV�DGGHG����7KH�FRXUW�WKHQ�VWDWHG�WKDW�WKH�WHUP�RI�WKH�DSSRLQWPHQW�
ZRXOG�EH�OHIW�WR�WKH�H[SHUW� $QG��WR�DOOHYLDWH�UHOXFWDQFH�RI�SRWHQWLDO�H[SHUWV�
WR�DVVXPH�D�UROH�ZLWK�QR�MXGLFLDO�LPPXQLW\�LQ�D�FRQWHQWLRXV�FDVH��WKH�FRXUW�
H[SUHVVHG� ZLOOLQJQHVV� WR� FRQVLGHU� D� ´PLGGOH� JURXQGµ� DSSURDFK� XQGHU�
ZKLFK�WKH�H[SHUW�ZRXOG�EH�́ GHVLJQDWHG�DV�WKH�&RXUW·V�H[SHUW�EXW�WKHLU��WKHLU�
UROH�DQG�IXQFWLRQ�LV�VWLOO�DV�,�HQYLVLRQ��SRWHQWLDOO\�PRUH�DNLQ�WR�D�WUHDWLQJ��
WUHDWLQJ�SURIHVVLRQDO�µ

��� ,PPHGLDWHO\�IROORZLQJ�WKH�VWDWXV�FRQIHUHQFH��WKH�FRXUW�LVVXHG�
D�PLQXWH�HQWU\ RUGHULQJ�´WKDW�'LDQD�9LJLO�VKDOO�FRQWLQXH�DV�D�6DIH�+DUERU�
7KHUDSLVW�IRU�>/�@µ�DQG�VWDWLQJ�WKDW�´WKH�&RXUW�EHOLHYHV�WKDW�D�¶WKHUDSHXWLF�
LQWHUYHQWLRQ·�>XQGHU�$5)/3����$�@�LV�QHFHVVDU\�WR�JXLGH�WKH�&RXUW�DQG�WKH�
SDUWLHV�WKURXJK�JHQGHU�LGHQWLILFDWLRQ�LVVXHV�µ 7KH�FRXUW�H[SODLQHG WKDW�LW�
´LQWHQGV�WR�DSSRLQW�D�JHQGHU�H[SHUWµ�DQG�´FRQVLGHUV�WKH�UROH�RI�WKH�JHQGHU�
H[SHUW�WR�EH�D�IRUHQVLF�RQH�µ��,W IXUWKHU�H[SODLQHG�WKDW�LW�H[SHFWHG�WKH�H[SHUW�
´WR�SURYLGH�LQSXW�DQG�PDNH�>QRQ�ELQGLQJ@�UHFRPPHQGDWLRQV�WR�WKH�&RXUW��
'LDQD� 9LJLO� DQG� WKH� SDUWLHV� UHJDUGLQJ� >/�@·V� VWDWXV�� KRZ� WR� DVVHVV� DQG�
LQWHUSUHW� LQIRUPDWLRQ�� DQG� SRWHQWLDOO\� KRZ� WR� SURFHHG�µ IRU� D� GXUDWLRQ�
´GHSHQGHQW� RQ� >/�@·V� VLWXDWLRQ�µ 7KH� FRXUW� DOVR� RUGHUHG WKDW� WKH� H[SHUW�
FRXOG�´HQJDJH�RQH�RU�PRUH�DGGLWLRQDO�LQGLYLGXDOV�WR�DVVLVW�WKH�H[SHUW�LQ�KLV�
RU�KHU�DQDO\VLV�µ

��� $SSUR[LPDWHO\� D� PRQWK� ODWHU�� WKH� FRXUW� UXOHG� RQ� )DWKHU·V�
SHWLWLRQ� ,W IRXQG�WKDW�ERWK�0RWKHU�DQG�)DWKHU�ZHUH�FDSDEOH SDUHQWV��EXW�
GHWHUPLQHG�WKDW�DOO�WKUHH�FKLOGUHQ·V�EHVW�LQWHUHVWV�ZHUH�VHUYHG�E\�DZDUGLQJ�
)DWKHU�VROH�OHJDO�GHFLVLRQ�PDNLQJ�ZLWK�DQ�REOLJDWLRQ�WR�FRQVXOW�LQ�JRRG�IDLWK�
ZLWK�0RWKHU���7KH�FRXUW�WKHQ�KHOG�WKDW�GHVSLWH�)DWKHU·V�VROH�DXWKRULW\��WKH
FLUFXPVWDQFHV� HPSRZHUHG� LW WR� OLPLW� WKDW� DXWKRULW\� XQGHU� $�5�6�� � ���
����$��� � 7KH� FRXUW� KHOG WKDW ´>/�@·V� JHQGHU� G\VSKRULD� GLDJQRVLV� DQG� WKH�
SDUHQWV·�UHVSRQVH�WR�LW�KDV�DOUHDG\�FDXVHG�>/�@�HPRWLRQDO�KDUP�µ�DQG
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>W@KH� FRPSOH[LW\� RI� >/�@·V� VLWXDWLRQ�� WKH� G\QDPLFV� RI� WKH�
SDUWLHV·� UHODWLRQVKLS� DQG� WKH� SRWHQWLDO� IRU� KDUP� LI� LW� LV� QRW�
PDQDJHG� FRUUHFWO\� OHDG� WKH� &RXUW� WR� D� FRQFOXVLRQ� WKDW� WKH�
FKLOG·V�SK\VLFDO�KHDOWK�ZRXOG�EH�HQGDQJHUHG�DQG�HPRWLRQDO�
GHYHORSPHQW� LPSDLUHG� LI� WKH� &RXUW� GLG� QRW� HVWDEOLVK� VRPH�
JXLGHOLQHV�IRU�WKH�SDUHQWV�LQ�DGGUHVVLQJ�>/�@·V�VLWXDWLRQ�

��� 7KH�FRXUW�IXUWKHU�FRQFOXGHG�WKDW�´D�WKHUDSHXWLF LQWHUYHQWLRQ�
>XQGHU $5)/3� ���$�@� LV� QHFHVVDU\� WR� JXLGH� WKH� SDUWLHV� DQG� WKH� &RXUW�
WKURXJK�>/�@·V�JHQGHU�LGHQWLILFDWLRQ�SURFHVV�µ ,W RUGHUHG�

x $�´JHQGHU�H[SHUWµ�VKDOO�EH�DSSRLQWHG�WR�SURYLGH�LQSXW�
WR� WKH� &RXUW� DQG� JXLGDQFH� WR� WKH� SDUWLHV� UHJDUGLQJ�
JHQGHU�LGHQWLILFDWLRQ�LVVXHV���7KH�SDUDPHWHUV�VHW�IRUWK�
LQ�WKH�&RXUW·V�>HDUOLHU@ 0LQXWH�(QWU\�DSSO\���7KH�H[SHUW�
ZLOO�EH�DSSRLQWHG�E\�VHSDUDWH�&RXUW�RUGHU�

x 'LDQD�9LJLO�ZLOO� FRQWLQXH� DV� >/�@·V� WKHUDSLVW� DQG�ZLOO�
RSHUDWH�RQ�D�´VDIH�KDYHQµ�EDVLV���6KH�ZLOO�FRQVXOW�ZLWK�
DQG� ZRUN� FRRSHUDWLYHO\� ZLWK� WKH� JHQGHU� H[SHUW���
6KRXOG�0V� 9LJLO�KDYH�TXHVWLRQV�UHJDUGLQJ�WKLV�2UGHU�
VKH�PD\�VHHN�FODULILFDWLRQ�IURP�WKH�&RXUW�

x -XGJH�9LROD·V�'HFHPEHU����������2UGHU� LV�YDFDWHG� LQ�
SDUW���7KH�5XOH�>L�H���WKH�WHPSRUDU\�RUGHUV@�LV�OLIWHG�DV�LW�
UHODWHV� WR�JHQGHU� H[SORUDWLRQ�E\� >/�@� LQ�'LDQD�9LJLO·V�
RIILFH��)DWKHU·V�KRPH�DQG�0RWKHU·V�KRPH���,Q�DOO�RWKHU�
SODFHV��LW�UHPDLQV�LQ�HIIHFW���1HLWKHU�SDUHQW�VKDOO�GLVFXVV�
WKH� OLIWLQJ�RI� -XGJH�9LROD·V�RUGHU�ZLWK� >/�@��RU�SHUPLW�
JHQGHU� H[SORUDWLRQ� LQ� WKHLU KRPH� XQWLO� 'LDQD� 9LJLO�
GLVFORVHV�WR�>/�@�WKDW�WKH�RUGHU�KDV�EHHQ�OLIWHG�

x $OWKRXJK�>/�@�ZLOO�EH� IUHH�WR�H[SORUH� LQ�HDFK�SDUHQW·V�
KRXVH�� QHLWKHU� SDUHQW� VKDOO� GLVFXVV� JHQGHU�
LGHQWLILFDWLRQ� LVVXHV� ZLWK� >/�@� � 7KH� SDUWLHV� VKRXOG�
XWLOL]H�D�VWDQGDUG�UHVSRQVH�DV�VXJJHVWHG�E\�'U� 6HOPL�
LI� >/�@�DVNV� WR� WDON�DERXW�JHQGHU� LGHQWLILFDWLRQ� LVVXHV��
GHIHUULQJ�WKH�TXHVWLRQ�RU�GLVFXVVLRQ�WR�'LDQD�9LJLO���1R�
SHUVRQ� RWKHU� WKDQ� WKH� JHQGHU� H[SHUW� �DQG� KLV� RU� KHU�
GHVLJQHH�� DQG� 'LDQD� 9LJLO� VKDOO� GLVFXVV� JHQGHU�
LGHQWLILFDWLRQ�H[SORUDWLRQ�ZLWK�>/�@� 7KH�&RXUW�LV�RSHQ�
WR�DOORZLQJ�WKH�SDUHQWV�WR�GLVFXVV�JHQGHU�LGHQWLILFDWLRQ�
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LVVXHV� LQ� WKH� IXWXUH� VKRXOG� VXFK� DQ� DSSURDFK� EH�
VXJJHVWHG�E\�WKH�JHQGHU�H[SHUW�

x 1HLWKHU�SDUHQW�PD\��GLUHFWO\�RU�LQGLUHFWO\��SURPRWH�RU�
GLVFRXUDJH�D�VSHFLILF�YLHZ�RI�JHQGHU�LGHQWLILFDWLRQ�IRU�
>/�@

7KH�FRXUW�UHFRJQL]HV�WKDW�WKH�DERYH�RUGHUV�PD\�UHTXLUH�ILQH�
WXQLQJ� DQG� WKH�&RXUW� H[SHFWV� WKH� SDUWLHV� WR�ZRUN�ZLWK� WKH�
JHQGHU�H[SHUW�DQG�'LDQD�9LJLO�WR�ERWK�IROORZ�WKHVH�GLUHFWLYHV�
DQG�DGGUHVV�DGGLWLRQDO�LVVXHV�DV�WKH\�DULVH�

7KH� FRXUW� IRXQG WKDW� ´WKH� SDUWLHV� DUH� OLNHO\� WR� UHPDLQ� LQ� FRQIOLFWµ� EXW�
GHFOLQHG� WR� DSSRLQW� D� SDUHQWLQJ� FRRUGLQDWRU� XQGHU� $5)/3� ��� EHFDXVH�
)DWKHU�GLG�QRW�FRQVHQW��DQG�GHFOLQHG�WR�DSSRLQW�D�IDPLO\�ODZ�PDVWHU�XQGHU�
$5)/3����EHFDXVH�QR�SHWLWLRQV�UHPDLQHG�SHQGLQJ���7KH�FRXUW DIILUPHG�WKH�
RULJLQDO�SDUHQWLQJ�WLPH�VFKHGXOH EXW�ZDUQHG�WKDW�´WKH�&RXUW�ZLOO�FRQVLGHU�
D�FKDQJH�WR�WKH�QXPEHU�RI�SDUHQWLQJ�GD\V�DOORFDWHG�WR�0RWKHU�LI�WKH�&RXUW�
GHWHUPLQHV�WKDW�0RWKHU�LV�QRW�FRPSO\LQJ�ZLWK�WKLV�2UGHU�µ��7KH�FRXUW�GLG�
QRW�VHW�D�UHYLHZ�KHDULQJ�

��� )DWKHU�WLPHO\�ILOHG�D�PRWLRQ�IRU�QHZ�WULDO��DQG�0RWKHU�ILOHG�D�
PRWLRQ�WR�PRGLI\� :KLOH�WKRVH�PRWLRQV�ZHUH�SHQGLQJ��WKH�FRXUW�DSSRLQWHG�
'U��'LDQH�(KUHQVDIW�DV�́ WKH�JHQGHU�H[SHUW�LQ�WKLV�PDWWHU�µ��,Q�ODWHU��XQVLJQHG�
PLQXWH�HQWULHV��WKH�FRXUW�GHQLHG�)DWKHU·V�PRWLRQ��JUDQWHG�0RWKHU·V�PRWLRQ�
LQ�SDUW��DQG�VHW�RUDO�DUJXPHQW�IRU�WKH�SXUSRVH�RI�FODULI\LQJ 9LJLO·V�UROH�DQG�
DSSRLQWPHQW�WHUPV�

��� 9LJLO� VXEPLWWHG� D� SURSRVHG� DSSRLQWPHQW� RUGHU�� ZKLFK� WKH
FRXUW�REVHUYHG�´SDUURWHG�DOPRVW�ZRUG�IRU�ZRUG�ODQJXDJH�WKDW�LV�VWUDLJKW�
RXW�RI�VWDQGDUG�PLQXWH�HQWULHV�WKDW�KDYH�EHHQ�LVVXHG�E\�PDQ\�MXGJHV�KHUH�µ��
)DWKHU�REMHFWHG� WKDW� WKH�FRXUW� ODFNHG�DXWKRULW\�WR�HQWHU�DQ\�DSSRLQWPHQW�
RUGHU� DQG�KH�IXUWKHU�REMHFWHG�WR�PDQ\�RI�WKH�VSHFLILF�SURYLVLRQV LQ 9LJLO·V�
SURSRVHG�RUGHU�� �7KH�FRXUW� UHVSRQGHG WKDW�´DSSRLQWPHQWV� OLNH� WKLV�KDYH�
EHHQ�PDGH�FRQWLQXDOO\�IURP�WKH�IDPLO\�FRXUW�DQG�ZKLOH�WKDW��LQ�DQG�RI�LWVHOI��
PD\�QRW�EH�D�UHDVRQ�WR��WR�FRQWLQXH�LW��LW�JLYHV�PH�FRPIRUW�WKDW�WKH�MXGLFLDO�
RU�TXDVL�MXGLFLDO�LPPXQLW\�LV�URXWLQHO\�JUDQWHG���,�MXVW��IURP�P\�SHUVSHFWLYH��
������GRQ·W�VHH�WKH�PLVFKLHI�LQ�LW�µ��7KH�FRXUW�LGHQWLILHG $�5�6��� �������%��DQG�
$5)/3����DV�WKH�EDVHV�IRU�WKH�DSSRLQWPHQW�

��� 7KH�FRXUW�HQWHUHG�RUGHUV�JLYLQJ�ERWK�9LJLO�DQG�(KUHQVDIW�´WKH�
DSSOLFDEOH� MXGLFLDO�LPPXQLW\�FRQVLVWHQW�ZLWK�$UL]RQD�FDVH�ODZ�DSSOLFDEOH�
WR�TXDVL�MXGLFLDO�RIILFHUV�RI�WKH�&RXUW�DV�WR�DOO�DFWLRQV�XQGHUWDNHQ�SXUVXDQW�
WR�WKH�&RXUW�DSSRLQWPHQW�µ��:LWK�UHVSHFW�WR 9LJLO��WKH�FRXUW�IXUWKHU�RUGHUHG�
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WKDW�VKH�ZDV�´D�&RXUW�H[SHUWµ�ZLWK�MXGLFLDO�LPPXQLW\��IURP�ZKRP�´>W@KH�
&RXUW�PD\�VHHN � � � DGYLFHµ�WR�EH�VKDUHG�ZLWK�FRXQVHO�́ XSRQ�UHTXHVW��XQGHU�
VXFK� WHUPV� DV� WKH� &RXUW� GHWHUPLQHV�µ� � 7KH� FRXUW� JDYH� 9LJLO� H[FOXVLYH�
DXWKRULW\�WR�GHWHUPLQH�/�·V� WUHDWPHQW�SURFHVV�DQG� WR�GHFLGH ZKHWKHU�DQ\�
RWKHU� FOLQLFLDQ� ZRXOG� HYDOXDWH� RU� WUHDW� /�� JDYH� KHU� DXWKRULW\� WR�
FRPPXQLFDWH�ZLWK�DOO�FRXUW�DSSRLQWHG�SURIHVVLRQDOV��JDYH�KHU�DFFHVV�WR�DOO�
WUHDWPHQW�UHFRUGV�IRU�/���0RWKHU��DQG�)DWKHU��DQG SUHFOXGHG�HLWKHU�SDUHQW�
IURP� VXESRHQDLQJ� KHU� UHFRUGV�� FDOOLQJ� KHU� WR� WHVWLI\�� RU� HOLFLWLQJ� KHU�
RSLQLRQV�RU�ILQGLQJV��

��� $W�WKH�RUDO�DUJXPHQW�UHJDUGLQJ�WKH�DSSRLQWPHQW�WHUPV�� WKH�
FRXUW�LQGLFDWHG�WKDW�LW�ZDV�́ OLNHO\µ�DQG�́ LQFOLQHGµ�WR�JUDQW�0RWKHU·V�UHTXHVW�
IRU�DWWRUQH\·V� IHHV�DQG�FRVWV� UHJDUGLQJ�SRVW�WULDO�PRWLRQV�UHODWHG� WR�9LJLO�
DQG� (KUHQVDIW�� EXW� ZLVKHG� IRU�0RWKHU� WR� VXEPLW� D� IHH� DIILGDYLW� DQG� IRU�
)DWKHU� WR� ILOH� D� UHVSRQVH�� � )DWKHU·V� FRXQVHO� DVNHG�ZKHWKHU� WKH� FRXUW�ZDV�
´PDNLQJ� D� ILQGLQJ� WKDW� RXU� SRVLWLRQV� ZHUH� XQUHDVRQDEOH�µ� � 7KH� FRXUW�
UHVSRQGHG��´1R���,�DP�WHOOLQJ�\RX�WKDW�WKDW�LV�D�GLVWLQFW�SRVVLELOLW\�µ 7KH�
FRXUW� DGGHG WKDW� ´IURP�P\� SHUVSHFWLYH�� VRPH� RI�� VRPH� RI� WKH� SRVLWLRQV�
WDNHQ�E\�IDWKHU�KDYH��LQ�P\�YLHZ��EHHQ�GHVLJQHG�WR�IUXVWUDWH�WKH�SURFHVV�µ�
FUHDWLQJ�´D�SRWHQWLDO�EDVLV�IRU�DWWRUQH\·V�IHHV�EDVHG�RQ�WKH�UHDVRQDEOHQHVV�
RI�WKH�SRVLWLRQV�µ��,Q�LWV�ODWHU�PLQXWH�HQWU\��WKH�FRXUW�GLUHFWHG�0RWKHU�WR�ILOH�
DQ�DIILGDYLW�DQG�FRQFOXGHG�WKDW�D�IHH�DZDUG�ZDV�FHUWDLQ� ´>E@DVHG�RQ�WKH�
UHDVRQDEOHQHVV�RI� WKH�SRVLWLRQV�RI� WKH�SDUWLHV� UHJDUGLQJ�FHUWDLQ�SRVW�WULDO�
PRWLRQV�UHODWLQJ WR�'LDQD�9LJLO�DQG�'U� (KUHQVDIW��DQG�GXH�WR�WKH�UHVSHFWLYH�
ILQDQFLDO�SRVLWLRQV�RI� WKH�SDUWLHV�� WKH�&RXUW�ZLOO DZDUG�0RWKHU�DWWRUQH\·V�
IHHV������� SXUVXDQW�WR�$�5�6��� �������µ���(PSKDVLV�DGGHG��

��� 0RWKHU� ILOHG� DQ� DIILGDYLW� DQG� DSSOLFDWLRQ� UHTXHVWLQJ�
DSSUR[LPDWHO\���������LQ�IHHV DQG�FRVWV� )DWKHU ILOHG�D�UHVSRQVH��LQ�ZKLFK�
KH�VWDWHG�LQ�D�IRRWQRWH�WKDW�´>E@HFDXVH�WKHUH�KDV�EHHQ�D�UHTXHVW�IRU�ILQGLQJV�
RI�IDFW�DQG�FRQFOXVLRQV�RI�ODZ�LQ�WKLV�FDVH� LW�ZDV�LQFXPEHQW�XSRQ�0RWKHU·V�
$SSOLFDWLRQ�WR�HVWDEOLVK��DQG�IRU�WKH�&RXUW�VXEVHTXHQWO\�WR�ILQG��WKDW�VSHFLILF�
SRVLWLRQV�)DWKHU�WRRN�ZHUH�XQUHDVRQDEOH�µ��)LQGLQJ ´WKDW�)DWKHU·V�SRVW�WULDO�
SRVLWLRQV� UHJDUGLQJ� WKH� DSSRLQWPHQWV� RI� 'U� (KUHQVDIW� DQG� 'LDQD� 9LJLO�
ZHUH�XQUHDVRQDEOH�DQG�DQ�DZDUG�RI�IHHV�LV�DSSURSULDWH�SXUVXDQW�WR�$�5�6��
��������$��µ�WKH�FRXUW DZDUGHG�0RWKHU���������LQ�IHHV�DQG �����LQ�FRVWV���
7KH�FRXUW�KHOG�WKDW�WKH�EDODQFH�RI�WKH�IHHV�0RWKHU�VRXJKW�GLG�QRW�UHODWH�WR�
WKH�DSSRLQWPHQW�LVVXHV�

� 7KRXJK�WKH�RUGHU�UHFLWHG�WKDW�WKH�SDUWLHV�DJUHHG�WR�DOORZ�DQG�DLG�WKH�
WKHUDS\��DQG�QRW�WR�HOLFLW�LQIRUPDWLRQ�IURP�9LJLO��WKH�UHFRUG�EHOLHV�WKH�QRWLRQ�
RI�FRQVHQW�
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��� )DWKHU�WLPHO\�ILOHG�D�QRWLFH RI�DSSHDO�IURP�D�1RYHPEHU������
RPQLEXV� RUGHU LQFRUSRUDWLQJ� WKH� FRXUW·V� OHJDO� GHFLVLRQ�PDNLQJ�
GHWHUPLQDWLRQV LQWR� DSSHDODEOH� UXOLQJV�� DQG� KH� WLPHO\� ILOHG� D� QRWLFH� RI�
DSSHDO�IURP�WKH�VLJQHG�DWWRUQH\·V�IHHV�UXOLQJ HQWHUHG�LQ�-DQXDU\��������%RWK�
RI�)DWKHU·V�QRWLFHV�RI�DSSHDO�DUH�EHIRUH�XV�QRZ�

',6&866,21

��� 7KH�VXSHULRU�FRXUW·V�DZDUG�RI�VROH� OHJDO�GHFLVLRQ�PDNLQJ�WR�
)DWKHU�LV�QRW�DW�LVVXH�RQ DSSHDO�� 7KH�FHQWUDO�TXHVWLRQ�LV�LQVWHDG ZKHWKHU�
WKH�FRXUW� ODZIXOO\�HQWHUHG�LWV ´JXLGHOLQHVµ�UHVWULFWLQJ )DWKHU·V�H[HUFLVH�RI�
WKH�VROH�DXWKRULW\�DQG�ERWK�SDUHQWV·�H[HUFLVH�RI�WKHLU�SDUHQWLQJ�WLPH�

,� 7+(� 683(5,25� &2857� (55('� $6� $� 0$77(5� 2)� /$:� %<�
',&7$7,1*�/�·6�7+(5$3(87,&�&$5(�

$� 7KH� &RXUW� +DG� 1R� $XWKRULW\� WR� ,QIULQJH� RQ� )DWKHU·V� 6ROH�
/HJDO�'HFLVLRQ�0DNLQJ�

��� /HJDO�GHFLVLRQ�PDNLQJ�LV�́ WKH�OHJDO�ULJKW�DQG�UHVSRQVLELOLW\�WR�
PDNH� DOO� QRQHPHUJHQF\� OHJDO� GHFLVLRQV� IRU� D� FKLOG� LQFOXGLQJ� WKRVH�
UHJDUGLQJ� HGXFDWLRQ�� KHDOWK� FDUH�� UHOLJLRXV� WUDLQLQJ� DQG� SHUVRQDO� FDUH�
GHFLVLRQV�µ� �$�5�6��� ���������� 7KH�FRXUW PXVW�GHWHUPLQH� OHJDO�GHFLVLRQ�
PDNLQJ��ZKHWKHU�LQLWLDOO\�RU�RQ�D�PRWLRQ�IRU�PRGLILFDWLRQ� EDVHG�RQ�´WKH�
EHVW� LQWHUHVWV� RI� WKH� FKLOG�µ $�5�6�� � �������$��� � 7KH� FRXUW� KDV� EURDG�
GLVFUHWLRQ�WR�GHWHUPLQH�WKH�FKLOG·V�EHVW�LQWHUHVWV���2UH]]D�Y��5DPLUH]�����$UL]��
$SS������������������ %XW�WKRXJK�´>F@RXUWV�PD\�GR�PDQ\�WKLQJV�LQ�WKH�EHVW�
LQWHUHVWV�RI�FKLOGUHQ� � � � WKH\�FDQQRW�DGYDQFH�VXFK�LQWHUHVWV�E\�H[HUFLVLQJ�
MXULVGLFWLRQ� WKDW� WKH\� ODFN�� � (YHU\� SRZHU� WKDW� WKH� VXSHULRU� FRXUW�
H[HUFLVHV � � � PXVW�ILQG LWV�VXSSRUW�LQ�WKH�VXSSRUWLQJ�VWDWXWRU\�IUDPHZRUN�µ��
)HQQ�Y��)HQQ������$UL]����������$SS���������VHH�DOVR�*UDYLOOH�Y��'RGJH������$UL]��
����������� ����$SS���������´:KLOH�ZH�EHOLHYH�WKH�WULDO�FRXUW�KDV�LQKHUHQW�
DXWKRULW\�WR�LVVXH�RUGHUV�DV�SDUW�RI�LWV�GXW\ WR�IDVKLRQ�D�YLVLWDWLRQ�SODQ�WKDW�
LV�LQ�WKH�EHVW�LQWHUHVWV�RI�WKH�FKLOGUHQ��ZH�EHOLHYH�WKDW�D�FRXUW�PXVW�FRQILQH�

� ,Q� UHDOLW\�� )DWKHU� DOUHDG\� KHOG� VROH� OHJDO� GHFLVLRQ�PDNLQJ� ZLWK�
UHVSHFW� WR� WKH� GHFLVLRQV� IRU�ZKLFK� WKH� GLVVROXWLRQ�GHFUHH� JDYH� KLP� ILQDO�
DXWKRULW\�� �6HH�1LFDLVH�Y�� 6XQGDUDP�� ����$UL]��$GY��5HS�� ���� ���������²���
�$SS�� 0DUFK� ��� ������ )DWKHU� DOVR� GRHV� QRW� FKDOOHQJH� WKH� FRXUW·V�
UHTXLUHPHQW� WKDW� KH� FRQVXOW� LQ� JRRG� IDLWK� ZLWK� 0RWKHU� EHIRUH� PDNLQJ�
GHFLVLRQV�� 7KH� FRXUW� SURSHUO\�PD\� UHTXLUH� JRRG�IDLWK� FRQVXOWDWLRQ�ZKHQ�
RQH�SDUHQW�LV�DZDUGHG�VROH�DXWKRULW\���,G� DW ���Q���������
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LWV�H[HUFLVH�RI�WKDW�DXWKRULW\�ZLWKLQ�WKH�OLPLWV�RI�WKH�VWDWXWH�µ����:H�UHYLHZ�
LVVXHV�RI�VWDWXWRU\�LQWHUSUHWDWLRQ GH�QRYR���%DNHU�Y��0H\HU������$UL]������������
� ����$SS��������

��� 7LWOH����RI�WKH�$UL]RQD�5HYLVHG�6WDWXWHV�FUHDWHV D�IUDPHZRUN�
IRU�OHJDO�GHFLVLRQ�PDNLQJ�XQGHU�ZKLFK�´>W@KH�FRXUW·V�VWDWXWRULO\�SUHVFULEHG�
UROH� LV�QRW� WR�PDNH�GHFLVLRQV� LQ�SODFH�RI�SDUHQWV��EXW� WR�GHFLGH�ZKLFK� ILW�
SDUHQW�RU�SDUHQWV�VKDOO�PDNH�VXFK�GHFLVLRQV�µ 1LFDLVH������$UL]��$GY��5HS��
DW ����� ���� 6HFWLRQ �������GHILQHV�WZR�IRUPV�RI�OHJDO�GHFLVLRQ�PDNLQJ��ERWK�
RI�ZKLFK�GHVFULEH�SDUHQWDO³ QRW�MXGLFLDO�³ DXWKRULW\���6HH�DOVR�$�5�6��� ���
�������&����� �UHTXLULQJ�SDUHQWV� WR�GHVLJQDWH�� LQ�SDUHQWLQJ�SODQV��ZKHWKHU�
OHJDO� GHFLVLRQ�PDNLQJ� VKRXOG� EH� ´MRLQW� RU� VROH� DV� GHILQHG� LQ� � ������µ����
´¶-RLQW� OHJDO�GHFLVLRQ�PDNLQJ· PHDQV�ERWK�SDUHQWV VKDUH�GHFLVLRQ�PDNLQJ�
DQG� QHLWKHU�SDUHQW·V ULJKWV� RU� UHVSRQVLELOLWLHV� DUH� VXSHULRU�µ� DQG� ´¶>V@ROH
OHJDO� GHFLVLRQ�PDNLQJ·� PHDQV� RQH SDUHQW KDV� WKH� OHJDO� ULJKW� DQG�
UHVSRQVLELOLW\�WR�PDNH�PDMRU�GHFLVLRQV�IRU�D�FKLOG�µ��$�5�6��� ����������������
VHH� DOVR� $�5�6�� � �������$�� �FRQILUPLQJ WKDW LQ� PRVW� FDVHV ´WKH� SDUHQW
GHVLJQDWHG� DV� VROH� OHJDO� GHFLVLRQ�PDNHU� PD\� GHWHUPLQH� WKH� FKLOG·V�
XSEULQJLQJ��LQFOXGLQJ�WKH�FKLOG·V�HGXFDWLRQ��FDUH��KHDOWK�FDUH�DQG�UHOLJLRXV�
WUDLQLQJµ��

��� $FFRUGLQJO\��WKRXJK�

>D@�FRXUW�IDFHG�ZLWK�XQFRRSHUDWLYH��UHFDOFLWUDQW�SDUHQWV�PLJKW�
UHDVRQDEO\� EHOLHYH� WKDW� D� FKLOG·V� EHVW� LQWHUHVWV� ZRXOG� EH�
VHUYHG� E\� DQ� RUGHU� WKDW� HIIHFWLYHO\� UHVROYHV� D� GLVSXWHG�
LVVXH>�@ � � � LQ� D� IDPLO\�ODZ� FDVH�� WKH� FRXUW� GRHV� QRW� KDYH�
SOHQDU\�DXWKRULW\� WR�PDNH�GHFLVLRQV� LQ�SODFH�RI� WKH�SDUHQWV�
ZKHQ�LW�GHHPV�WKHP�WR�EH�LQ�D�FKLOG·V EHVW�LQWHUHVWV���5DWKHU��
WKH�FRXUW�PXVW�EH�JXLGHG�E\� WKH�EHVW� LQWHUHVWV�RI�D� FKLOG� LQ�
DVVLJQLQJ�OHJDO�GHFLVLRQ�PDNLQJ�DXWKRULW\���

1LFDLVH������$UL]��$GY��5HS��DW������ ��� 7KH�UHVHUYDWLRQ RI�GHFLVLRQ�PDNLQJ�
WR� ILW�SDUHQWV�� UDWKHU� WKDQ� WKH� MXGLFLDU\� DFFRPPRGDWHV ´WKH� IXQGDPHQWDO�
ULJKW�RI�SDUHQWV�WR�PDNH�GHFLVLRQV�FRQFHUQLQJ�WKH�FDUH��FXVWRG\��DQG�FRQWURO�
RI�WKHLU�FKLOGUHQµ�XQGHU�WKH�)RXUWHHQWK�$PHQGPHQW���7UR[HO�Y��*UDQYLOOH������
8�6�����������������SOXUDOLW\�RSLQLRQ���VHH�DOVR�*RRGPDQ�Y��)RUVHQ������$UL]��
��������²������ �²����$SS���������GLVFXVVLQJ�FRQVWLWXWLRQDO�ULJKW�WR�SDUHQW

� )LW�SDUHQWV�DUH�WKRVH�ZKR��OLNH�ERWK�SDUHQWV�LQ�WKLV�FDVH��DGHTXDWHO\�
FDUH�IRU�WKHLU�FKLOGUHQ���7UR[HO�Y��*UDQYLOOH������8�6�����������������SOXUDOLW\�
RSLQLRQ����7LWOH����QRW�7LWOH�����JRYHUQV�ZKHQ�SDUHQWDO�ILWQHVV�LV�DW�LVVXH���7LWOH�
��KDV�QR�DSSOLFDELOLW\�KHUH�
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LQ� FRQWH[W� RI� WKLUG�SDUW\�YLVLWDWLRQ� VWDWXWH� DVVLJQLQJ� ´VSHFLDO� ZHLJKWµ� WR�
SDUHQWV·�RSLQLRQV�� 2I�FRXUVH��LQ�FKRRVLQJ�ZKLFK�ILW�SDUHQW�RU�SDUHQWV VKDOO�
PDNH� WKH� GHFLVLRQV�� WKH� FRXUW� VKRXOG� FRQVLGHU� HDFK� SDUHQW·V� SURSRVHG�
GHFLVLRQV DQG� DVVHVV�ZKLFK� SDUHQW·V� SODQV�ZRXOG� VHUYH� WKH� FKLOG·V� EHVW�
LQWHUHVWV���1LFDLVH������$UL]��$GY��5HS��DW������ �����%XW�WKH�FRXUW�JHQHUDOO\�
KDV�QR�VD\�LQ� WKH�DFWXDO�GHFLVLRQV�RI�WKH�FKRVHQ�SDUHQW�RU SDUHQWV�� �(YHQ�
ZKHQ�DQ�DOORFDWLRQ�RI�OHJDO GHFLVLRQ�PDNLQJ�XOWLPDWHO\�SURYHV�FRQWUDU\�WR
WKH�FKLOG·V�EHVW�LQWHUHVWV��WKH�FRXUW�PD\�W\SLFDOO\�GR�QR�PRUH�WKDQ�UHDOORFDWH�
WKH�DXWKRULW\�EHWZHHQ�WKH�SDUHQWV���6HH�$�5�6��� �������$��

��� 7KHUH�LV�RQH�QDUURZ�H[FHSWLRQ��VHW�IRUWK�LQ�� �������$�� WKDW�
SHUPLWV�WKH�FRXUW��RQ�PRWLRQ�DQG�DIWHU�D�KHDULQJ� WR OLPLW�D�VROH�GHFLVLRQ�
PDNHU·V�DXWKRULW\� 6HFWLRQ��������$��SURYLGHV�

([FHSW� DV� RWKHUZLVH� DJUHHG� E\� WKH� SDUWLHV� LQ�
ZULWLQJ � � � � WKH� SDUHQW� GHVLJQDWHG� DV� VROH OHJDO� GHFLVLRQ�
PDNHU�PD\�GHWHUPLQH� WKH�FKLOG·V�XSEULQJLQJ�� LQFOXGLQJ� WKH�
FKLOG·V� HGXFDWLRQ�� FDUH�� KHDOWK� FDUH� DQG� UHOLJLRXV� WUDLQLQJ��
XQOHVV�� RQ�PRWLRQ� E\� WKH� RWKHU�SDUHQW�� WKH� FRXUW�� DIWHU� D�KHDULQJ��
ILQGV� WKDW� LQ� WKH� DEVHQFH� RI� D� VSHFLILF� OLPLWDWLRQ� RI� WKH� SDUHQW�
GHVLJQDWHG�DV�WKH�VROH� OHJDO�GHFLVLRQ�PDNHU·V�DXWKRULW\��WKH�FKLOG·V�
SK\VLFDO� KHDOWK� ZRXOG� EH� HQGDQJHUHG� RU� WKH� FKLOG·V� HPRWLRQDO�
GHYHORSPHQW�ZRXOG�EH�VLJQLILFDQWO\�LPSDLUHG�

�(PSKDVLV�DGGHG�� 6HFWLRQ��������$��´JLYHV�UHFRJQLWLRQ�WR � � � WKH�ILUPO\�
HVWDEOLVKHG�SULQFLSOH� WKDW�DW�DOO� OHYHOV�� DW�DOO� WLPHV�DQG� LQ�DOO� IRUXPV�� WKH�
ZHOIDUH�DQG�EHVW�LQWHUHVW�RI�WKH�FKLOG�LV�RI�SULPH�DQG�RYHUULGLQJ�LPSRUWDQFH�
DV�PHDVXUHG�E\�WKH�SDUWLFXODU�IDFWV�DQG�FLUFXPVWDQFHV�RI�HDFK�FDVH�EHIRUH�
WKH�FRXUWV�µ� �)XQN�Y� 2VVPDQ� ����$UL]������������$SS���������LQWHUSUHWLQJ�
VXEVWDQWLDOO\� VLPLODU� SUHGHFHVVRU� VWDWXWH��� � %XW� WKH VWDWXWH� UHTXLUHV�PRUH�
WKDQ�PHUHO\�D�EHVW�LQWHUHVWV DQDO\VLV�� LW�DXWKRUL]HV� MXGLFLDO� OLPLWDWLRQ�RI D�
VROH� GHFLVLRQ�PDNHU·V� DXWKRULW\� RQO\� ZKHQ� ´WKH� FKLOG·V� SK\VLFDO� KHDOWK�
ZRXOG� EH� HQGDQJHUHG� RU� WKH� FKLOG·V� HPRWLRQDO� GHYHORSPHQW� ZRXOG� EH�
VLJQLILFDQWO\�LPSDLUHG�µ $�5�6��� �������$���VHH�(JDQ�Y��)ULGOXQG�+RUQH������
$UL]������������� ����$SS���������´>:@H�SUHVXPH�WKDW�ZKHQ�WKH�OHJLVODWXUH�
XVHV� GLIIHUHQW� ZRUGLQJ� ZLWKLQ� D� VWDWXWRU\� VFKHPH�� LW� LQWHQGV� WR� JLYH� D�
GLIIHUHQW� PHDQLQJ� DQG� FRQVHTXHQFH� WR� WKDW� ODQJXDJH�µ��� � 7KH� HGLWRUV·�
FRPPHQW� WR� WKH�XQLIRUP�DFW� XQGHUO\LQJ WKH� VWDWXWH�PDNHV� FOHDU� WKDW� WKH�
KHLJKWHQHG� VWDQGDUG ZLOO� EH� VDWLVILHG� LQ� RQO\� WKH� PRVW� H[WUHPH� RI�
FLUFXPVWDQFHV��DQG�GRHV�QRW�SURYLGH�IUHH�OLFHQVH�IRU�WKH�FRXUW�WR�VXEVWLWXWH�
LWV�MXGJPHQW�IRU�WKDW�RI�WKH�GHFLVLRQ�PDNHU�SDUHQW�
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>,@Q�WKH�DEVHQFH�RI�SDUHQWDO�DJUHHPHQW��WKH�FRXUW�VKRXOG�QRW�
LQWHUYHQH� VROHO\� EHFDXVH� D� FKRLFH� PDGH� E\� WKH� FXVWRGLDO�
SDUHQW�LV�WKRXJKW�E\�WKH�QRQFXVWRGLDO�SDUHQW��RU�E\�WKH�MXGJH��
WR�EH�FRQWUDU\�WR�WKH�FKLOG·V�EHVW�LQWHUHVW���7R�MXVWLI\�VXFK�DQ�
LQWHUYHQWLRQ��WKH�MXGJH�PXVW�ILQG�WKDW�WKH�FXVWRGLDO�SDUHQW·V�
GHFLVLRQ� ZRXOG� ´HQGDQJHU� WKH� FKLOG·V� SK\VLFDO� KHDOWK� RU�
VLJQLILFDQWO\� LPSDLU�KLV�HPRWLRQDO�GHYHORSPHQWµ��D�VWDQGDUG�
SDWHQWO\�PRUH�RQHURXV�WKDQ�WKH�´EHVW�LQWHUHVWµ�WHVW� 7KH�VWDQGDUG�
ZRXOG�OHDYH�WR�WKH�FXVWRGLDO�SDUHQW�VXFK�GHFLVLRQV�DV�ZKHWKHU�
WKH�FKLOG�VKRXOG�JR�WR�SULYDWH�RU�SXEOLF�VFKRRO��ZKHWKHU�WKH�
FKLOG� VKRXOG� KDYH� PXVLF� OHVVRQV�� ZKDW� FKXUFK� WKH� FKLOG�
VKRXOG�DWWHQG�� �7KH�FRXUW�FRXOG�LQWHUYHQH�LQ�WKH�GHFLVLRQ�RI�
JUDYH�EHKDYLRUDO�RU�VRFLDO�SUREOHPV�VXFK�DV�UHIXVDO�E\�D�FXVWRGLDQ�WR�
SURYLGH�PHGLFDO�FDUH�IRU�D�VLFN�FKLOG��

8QLIRUP� 0DUULDJH� 	� 'LYRUFH� $FW� � ����� &RPPHQW �HPSKDVHV� DGGHG��
6HFWLRQ� �������$�� WKHUHIRUH DSSOLHV� RQO\� LQ� H[WUDRUGLQDU\ FLUFXPVWDQFHV�
FRQVLVWHQW�ZLWK�WKH�FRXUW·V�DXWKRULW\�WR�´UHJXODWH�WKH�ZHOO�EHLQJ�RI�FKLOGUHQ�
DQG�WKXV�UHVWULFW�WKH�FRQWURO�RI�SDUHQWVµ�LI�QHFHVVDU\�WR�SUHYHQW�´DEXVH�RU�
QHJOHFW�µ��6HH (JDQ������$UL]��DW ������ ��� :H�IXUWKHU�QRWH�WKDW LW�ZRXOG�EH�
WKH�UDUH�FLUFXPVWDQFH�LQGHHG��DW�OHDVW LQ�D�FDVH�ZLWK�WZR�ILW�SDUHQWV��LQ�ZKLFK
D� SDUHQW ZKR� UHTXLUHV� MXGLFLDO� LQWHUYHQWLRQ� XQGHU� � �������$� ZRXOG�
UHPDLQ�TXDOLILHG�WR�VHUYH�DV�WKH�VROH�GHFLVLRQ�PDNHU�XQGHU�� �������

��� (YHQ�LI�� �������$� DSSOLHG��LW�QRZKHUH DXWKRUL]HV�WKH�FRXUW�
WR�DSSRLQW�D�WUHDWLQJ�SURIHVVLRQDO�IRU�WKH�FKLOG���7KH�VWDWXWH�SURYLGHV�WKDW�
WKH� FRXUW�PD\� LPSRVH� D� ´VSHFLILF� OLPLWDWLRQ RI WKH � � � VROH� OHJDO� GHFLVLRQ�
PDNHU·V� DXWKRULW\�µ� � $�5�6�� � �������$�� �HPSKDVLV� DGGHG�� $Q RUGHU�
SURKLELWLQJ�WKH�GHFLVLRQ�PDNHU�IURP�ZLWKKROGLQJ�WKHUDSHXWLF FDUH�ZRXOG�
EH�D�OLPLWDWLRQ�RQ�GHFLVLRQ�PDNLQJ�DXWKRULW\���%XW�DQ�RUGHU�UHTXLULQJ�FDUH�
E\�D�VSHFLILF�SURYLGHU�LV�PRUH�WKDQ�D�OLPLWDWLRQ³ LW�LV�D�GLUHFWLYH�

��� :H�IXUWKHU�KROG�WKDW�$5)/3����$��FDQQRW�H[SDQG WKH�FRXUW·V�
VWDWXWRU\� DXWKRULW\� $5)/3� ���$�� SURYLGHV� WKDW� ´>L@Q� DGGLWLRQ� WR�
FRQFLOLDWLRQ� VHUYLFHV�� WKH� FRXUW� PD\� RUGHU� SDUWLHV� WR� HQJDJH� LQ� SULYDWH�
PHQWDO� KHDOWK� VHUYLFHV�� LQFOXGLQJ�� EXW� QRW� OLPLWHG� WR�� FRXQVHOLQJ�� OHJDO�
GHFLVLRQ�PDNLQJ�RU�SDUHQWLQJ�WLPH�HYDOXDWLRQV��PHQWDO�KHDOWK�HYDOXDWLRQV��
3DUHQWLQJ�&RRUGLQDWRU�VHUYLFHV��WKHUDSHXWLF�VXSHUYLVLRQ�RI�SDUHQWLQJ�WLPH��

� 7KH�WHUP�́ FXVWRGLDOµ�UHIHUV�WR�WKH�VDPH�FRQFHSW�QRZ�NQRZQ�DV�́ OHJDO�
GHFLVLRQ�PDNLQJµ�LQ�$UL]RQD�
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DQG� RWKHU� WKHUDSHXWLF� LQWHUYHQWLRQV�µ $5)/3� ���$�� GHVFULEHV� PHQWDO�
KHDOWK�UHVRXUFHV�WKDW�WKH�FRXUW�PD\�HPSOR\��ZLWK�UHVSHFW�WR�SDUWLHV� LQ�DLG�
RI� LWV� GHFLVLRQV� XQGHU� WKH� VWDWXWRU\� VFKHPH�� � ,W� GRHV� QRW� FUHDWH� D VXSHU�
VWDWXWRU\� SRZHU HQDEOLQJ� WKH� FRXUW� WR PDNH� OHJDO� GHFLVLRQV� UHJDUGLQJ� D�
FKLOG·V�SURIHVVLRQDO�FDUH�� 6HH ,Q�UH�0DUULDJH�RI�:DOGUHQ������$UL]������������
�� ��²�����������KROGLQJ�WKDW�FRXUW�SURPXOJDWHG�UXOHV�PD\�DGGUHVV�RQO\�
SURFHGXUDO�PDWWHUV�DQG�PD\�QRW�DEULGJH�� HQODUJH��RU�PRGLI\� VXEVWDQWLYH�
VWDWXWRU\�ULJKWV�HYHQ�ZKHQ�H[HUFLVLQJ�HTXLWDEOH�SRZHUV�� VHH�DOVR�)RVWHU�Y��
:HLU������$UL]����������²����� ���$SS���������KROGLQJ�WKDW�D�SURFHGXUDO�UXOH�
DQG�VWDWXWH�GHDOLQJ�ZLWK�VDPH�VXEMHFW�VKRXOG�EH�FRQVWUXHG�LQ�KDUPRQ\��

��� +HUH��WKH�VXSHULRU�FRXUW�HUUHG�DV�D�PDWWHU�RI�ODZ�E\�UHO\LQJ�RQ�
� �������$��WR�VHW�´JXLGHOLQHVµ�IRU�)DWKHU·V�H[HUFLVH�RI�VROH�OHJDO�GHFLVLRQ�
PDNLQJ���$V�DQ�LQLWLDO�PDWWHU��WKH�SURFHGXUDO�SUHUHTXLVLWHV�IRU�� �������$��
ZHUH� QRW� SUHVHQW�� WKH� FRXUW� ZDV� IDFHG� ZLWK� D� SHWLWLRQ� WR� PRGLI\� OHJDO
GHFLVLRQ�PDNLQJ�� QRW� D�PRWLRQ� WR� OLPLW� VROH� OHJDO GHFLVLRQ�PDNLQJ�� �$QG
� �������$�·V�VXEVWDQWLYH�EDU�ZDV�QRW�VDWLVILHG���7KLV�LV�QRW�D�FDVH�LQ�ZKLFK
WKH�SDUHQW�DZDUGHG�VROH�OHJDO GHFLVLRQ�PDNLQJ�UHIXVHG WR�VHFXUH�QHFHVVDU\�
WUHDWPHQW�IRU�WKH�FKLOG���,Q�IDFW��ORQJ�EHIRUH�WKH�FRXUW·V�LQYROYHPHQW��)DWKHU�
YROXQWDULO\ VHFXUHG WKHUDS\ IRU�/� DQG�WKH�WKHUDS\�FRQWLQXHG�WKURXJKRXW�
WKH�FDVH��DSSDUHQWO\�WR�/�·V�EHQHILW���7KLV�LV�D�FDVH�LQ�ZKLFK WKH�SDUHQWV�DJUHH�
WKDW�WKH�FKLOG�UHTXLUHV�WKHUDSHXWLF�LQWHUYHQWLRQ� EXW�GLVDJUHH�DERXW�ZKLFK�
WKHUDSHXWLF�DSSURDFK�ZRXOG EH�PRVW�EHQHILFLDO���7KH�FRXUW·V�LPSRVLWLRQ�RI�
´JXLGHOLQHVµ�WR�DYRLG�´WKH�SRWHQWLDO�IRU�KDUPµ�SRVHG�E\ )DWKHU·V�H[HUFLVH�
RI� VROH� OHJDO�GHFLVLRQ�PDNLQJ� UHIOHFWV� LWV� OHJLWLPDWH� FRQFHUQ WKDW� )DWKHU·V�
YLHZ� RI /�·V� VLWXDWLRQ� PD\� OHDG� KLP� WR� PDNH� OHVV�WKDQ�LGHDO FKRLFHV�

� 0RWKHU� FRQWHQGV� WKDW� FRXUWV� URXWLQHO\� DSSRLQW� VSHFLILF� WKHUDSLVWV�
XQGHU�$5)/3����$���� 6KH�FLWHV�+D\V�Y��*DPD������$UL]�������������'H3DVTXDOH�
Y��6XSHULRU�&RXUW� �7KUDVKHU�������$UL]������ �$SS���������DQG� ,Q�UH�0DULFRSD�
&W\�� -XY�� $FWLRQ� 1R�� -6������� ���� $UL]�� ���� �$SS�� ������� :H� ILQG� WKRVH�
DXWKRULWLHV�LQDSSRVLWH���+D\V��ZKLFK�LQYROYHG�WKH�DSSRLQWPHQW�RI�D�WKHUDSLVW�
WR� SURYLGH� FRXQVHOLQJ� DQG� UHFRPPHQGDWLRQV� LQ� WKH� FRQWH[W� RI� DQ� LQLWLDO�
SHWLWLRQ�WR�HVWDEOLVK�FXVWRG\� SUHGDWHG�$5)/3����$��������$UL]��DW����²����
�� �²����VHH�$5)/3�����&UHGLWV� �HIIHFWLYH�-DQXDU\����������� �)XUWKHU��+D\V�
DVVXPHG�WKDW�WKH�WKHUDSLVW�ZDV�D�SURSHUO\�DSSRLQWHG FRXUW�DGYLVRU�XQGHU�
$�5�6���� �������%��DQG�������DQG�GLG�QRW�DGGUHVV�WKH�LPSRUW�RU�SURSULHW\�
RI� WKH� WKHUDSLVW·V� VHFRQG� UROH� DV� D� WUHDWPHQW� SURYLGHU�� � ,G� DW� ����� � �����
'H3DVTXDOH�� D� FXVWRG\� PRGLILFDWLRQ� FDVH� LQYROYHG� D� FRXUW�DSSRLQWHG�
SV\FKRORJLVW� WDVNHG�ZLWK� SURYLGLQJ� UHFRPPHQGDWLRQV� WR� WKH� FRXUW�� � ����
$UL]��DW����²�����)LQDOO\��-6������ZDV�D�VHYHUDQFH�FDVH�JRYHUQHG�E\�7LWOH����
QRW�7LWOH������6HH�����$UL]��DW����²���
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UHJDUGLQJ�/�·V�FDUH�� �7KH�FRXUW�PDGH�ZHOO�VXSSRUWHG ILQGLQJV WKDW�)DWKHU�
´KDV�EHHQ�VRPHZKDW�OHVV�ZLOOLQJ�WR�DFWLYHO\�HQJDJH�ZLWK�>/�@�RQ�WKH�JHQGHU�
LGHQWLILFDWLRQ�LVVXH�µ�WKDW�KLV�FUHDWLRQ�RI�WKH�EHKDYLRU�WUDFNLQJ�ORJ�DQG�KLV�
YLHZ�WKDW�/��PLJKW�EH�´LQ�UHPLVVLRQµ�VXJJHVW�WKDW ´KH�PD\�QRW�EH�DV�RSHQ�
WR�DOORZ�H[SORUDWLRQ�DV�WKH�H[SHUWV � � � EHOLHYH�LV�DSSURSULDWH�µ DQG�WKDW�ERWK�
KLV�DV�ZHOO�DV�0RWKHU·V�´UHVSRQVH>V@�WR�>/�·V�JHQGHU�G\VSKRULD@�KDV�DOUHDG\�
FDXVHG�>/�@�HPRWLRQDO�KDUP�µ��%XW�WKRXJK�WKH�FRXUW�ZDV�HQWLWOHG�WR�ZHLJK�
VXFK UHDVRQDEOH� FRQFHUQV�ZKHQ�GHFLGLQJ� KRZ� WR� DOORFDWH� OHJDO� GHFLVLRQ�
PDNLQJ�� LW KDG� QR� DXWKRULW\� WR� DPHOLRUDWH� WKH FRQFHUQV� E\� PDQDJLQJ�
)DWKHU·V�VROH�GHFLVLRQ�PDNLQJ�

%� 7KH� &RXUW·V� $SSRLQWPHQW� RI� 9LJLO� :DV� ,PSHUPLVVLEOH�
%HFDXVH�LW 'LUHFWHG�/�·V�7KHUDS\�

��� 7KH�FRXUW·V�DSSRLQWPHQW�RI�9LJLO�ZDV�DQ�RUGHU� IRU� WKHUDS\���
9LJLO�ZDV� /�·V� ORQJVWDQGLQJ�� SULYDWHO\� UHWDLQHG� FRXQVHORU�� DQG� WKH� FRXUW�
H[SUHVVO\� RUGHUHG� WKDW� VKH� FRQWLQXH� LQ� WKDW� UROH� 7KH� FRXUW·V� DWWHPSW� WR�
FKDUDFWHUL]H�9LJLO·V DSSRLQWPHQW�DV�RQH�PDGH�XQGHU�$�5�6��� �������%��GRHV�
QRW�ZLWKVWDQG�VFUXWLQ\�

��� 6HFWLRQ��������%��SURYLGHV�WKDW

>W@KH� FRXUW� PD\� VHHN� WKH� DGYLFH� RI� SURIHVVLRQDO�
SHUVRQQHO��ZKHWKHU�RU�QRW�HPSOR\HG�E\�WKH�FRXUW�RQ�D�UHJXODU�
EDVLV���7KH�DGYLFH�JLYHQ�VKDOO�EH�LQ�ZULWLQJ�DQG�VKDOO�EH�PDGH�
DYDLODEOH� E\� WKH� FRXUW� WR� FRXQVHO�� RQ� UHTXHVW�� XQGHU� VXFK�
WHUPV� DV WKH� FRXUW�GHWHUPLQHV�� �&RXQVHO�PD\� H[DPLQH� DV� D�
ZLWQHVV� DQ\� SURIHVVLRQDO� SHUVRQQHO� FRQVXOWHG� E\� WKH� FRXUW��
XQOHVV�WKDW�ULJKW�LV�ZDLYHG�

%DVHG� RQ� WKH� SODLQ� ODQJXDJH� RI� WKH� VWDWXWH�� WKH� UROH� RI D� SURIHVVLRQDO�
DSSRLQWHG�WKHUHXQGHU LV�VWULFWO\�DGYLVRU\���7KH�VWDWXWH�VHUYHV ´WR�SHUPLW�WKH�
FRXUW� WR�PDNH� FXVWRGLDO� DQG� YLVLWDWLRQ� GHFLVLRQV� DV� LQIRUPDOO\� DQG� QRQ�
FRQWHQWLRXVO\�DV�SRVVLEOH��EDVHG�RQ�DV�PXFK�UHOHYDQW�LQIRUPDWLRQ�DV�FDQ�EH�
VHFXUHG�µ��8QLIRUP�0DUULDJH�	�'LYRUFH�$FW�� ����E���&RPPHQW��H[SODLQLQJ�
LGHQWLFDO�SURYLVLRQ�LQ�XQLIRUP�DFW����%HFDXVH�WKH�SURIHVVLRQDO�DFWV�WR�DLG�WKH�
FRXUW�RQO\��KH�RU�VKH�LV�HQWLWOHG�WR�MXGLFLDO�LPPXQLW\���6HH�$FHYHGR�Y��3LPD�
&W\��$GXOW�3UREDWLRQ�'HS·W������$UL]����������� ������� �KROGLQJ� WKDW� MXGLFLDO�
LPPXQLW\�´LV�JUDQWHG�WR�WKRVH�ZKR�SHUIRUP�IXQFWLRQV�¶LQWLPDWHO\�UHODWHG�
WR�·� RU� ZKLFK� DPRXQW� WR� ¶DQ� LQWHJUDO� SDUW� RI� WKH� MXGLFLDO� SURFHVV�·µ DQG�
H[WHQGV�WR�´D�QRQ�MXGLFLDO�RIILFHU�ZKR�LV�GHOHJDWHG�MXGLFLDO�GXWLHV�LQ�DLG�RI�
WKH� FRXUW�µ� VXFK� DV� FRXUW�DSSRLQWHG�SV\FKLDWULVWV� �FLWDWLRQV� RPLWWHG���� VHH�
DOVR�/DYLW�Y��6XSHULRU�&RXUW��2NNHQ�������$UL]��������²�����$SS���������KROGLQJ�
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WKDW� MXGLFLDO� LPPXQLW\� DSSOLHG� WR� SV\FKRORJLVW� ZKR� SHUIRUPHG� FXVWRG\�
HYDOXDWLRQ�SXUVXDQW� WR� VWLSXODWHG�RUGHU� EHFDXVH�SV\FKRORJLVW� SHUIRUPHG�
FRXUW�RUGHUHG� WDVN�� $� WUHDWLQJ� WKHUDSLVW�� E\� FRQWUDVW�� SHUIRUPV� D
QRQMXGLFLDO�IXQFWLRQ�WKDW�GRHV�QRW�MXVWLI\ LPPXQLW\���6HH�$ZDL�Y��.RWLQ������
3��G� ������ ����� �&ROR�� $SS�� ������ �KROGLQJ� WKDW� D� FRXUW�DSSRLQWHG�
WKHUDSLVW·V� SURYLVLRQ� RI� ´WUHDWPHQW�� XQOLNH� UHSRUWV� RU� HYDOXDWLRQV� DQG�
UHFRPPHQGDWLRQV�� LV� QRW� LQWLPDWHO\� UHODWHG� DQG� HVVHQWLDO� WR� WKH� MXGLFLDO�
GHFLVLRQ�PDNLQJ� SURFHVVµ� DQG� LV� IRFXVHG� QRW� RQ� ´DLGLQJ� WKH� FRXUW� WR�
VHSDUDWH�WUXWK�IURP�IDOVLW\µ�EXW�´VROHO\�RQ�WKH�EHVW�LQWHUHVWV�RI�WKH�SDWLHQW�µ�
ZKLFK�FUHDWHV�D� OHVV�FRPSHOOLQJ�QHHG�IRU� LPPXQLW\�� 7KH�FRXUW�HUUHG�E\�
FRQIODWLQJ� WKH� UROHV�RI� D� WKHUDSLVW� DQG�D� MXGLFLDO� DGYLVRU�� DQG� � �������%�
DIIRUGHG�LW�QR�DXWKRULW\�WR�FRQIHU�LPPXQLW\�

&� 7KH� &RXUW·V� $SSRLQWPHQW� RI� (KUHQVDIW�:DV� ,PSHUPLVVLEOH�
%HFDXVH� 7KH� $SSRLQWPHQW :DV� 8QUHODWHG WR� $Q\ -XGLFLDO�
)XQFWLRQ�

��� :LWK� UHVSHFW� WR�(KUHQVDIW� WKH� FRXUW·V� RUGHUV� UHTXLULQJ� WKDW�
VKH�SURYLGH�LQSXW�WR�WKH�SDUWLHV�DQG�9LJLO�DV�ZHOO�DV�WKH�FRXUW��IRU�D�GXUDWLRQ�
WLHG�WR�/�·V�QHHGV�UDWKHU�WKDQ�WKH�FRXUW·V�QHHGV��DSSHDU�WR�GHILQH D�WUHDWLQJ�
DSSRLQWPHQW�� � %XW� ZH� QHHG� QRW� UHVROYH� DQ\� DUJXDEOH� DPELJXLW\ LQ�
(KUHQVDIW·V� UROH�� EHFDXVH� HYHQ� LI� (KUHQVDIW� ZDV� DSSRLQWHG� LQ� D� ZKROO\�
DGYLVRU\�FDSDFLW\��WKH�DSSRLQWPHQW�ZDV�LPSHUPLVVLEOH�EHFDXVH�LW�ZDV�QRW�
UHODWHG�WR�DQ\�LVVXH�SHQGLQJ EHIRUH�WKH�FRXUW�� 7KH�FRXUW�KDV�QR�QHHG�IRU�D�
SURIHVVLRQDO·V� DGYLFH�� DQG� WKHUHIRUH� QR� JURXQGV� WR� LQYRNH� � �������$���
ZKHQ�LW KDV�QR� LVVXH WR�GHFLGH�� �7R�EH�VXUH�� WKH�FRXUW�UHWDLQV� MXULVGLFWLRQ�
RYHU� OHJDO�GHFLVLRQ�PDNLQJ�DQG�SDUHQWLQJ�WLPH�PDWWHUV�� � ,Q�UH�0DUULDJH�RI�
'RUPDQ������$UL]������������� ���$SS�������� $QG�LQ�PDQ\�FDVHV��DV�WKH�FRXUW�
UHDVRQDEO\�IRXQG�KHUH��WKH�SDUWLHV�DUH�´OLNHO\�WR�UHPDLQ�LQ�FRQIOLFW�µ %XW LQ�

� :H� DOVR� QHHG� QRW� DGGUHVV� )DWKHU·V� FRQWHQWLRQ� WKDW� � �������%��
UHTXLUHV�DSSRLQWPHQW�RI�D�SURIHVVLRQDO�ZKR�TXDOLILHV�DV�DQ�H[SHUW�XQGHU�
$UL]��5�� (YLG�� ���� DQG� ����� � 6HFWLRQ� �������%��QRZKHUH� UHTXLUHV� WKDW� WKH�
DSSRLQWHG�SURIHVVLRQDO�TXDOLI\�DV�DQ�H[SHUW�ZLWKLQ�WKH�PHDQLQJ�RI�WKH�UXOHV�
RI�HYLGHQFH���6HH�5HLOO\�Y��8QLWHG�6WDWHV������)��G���������²�����VW�&LU��������
�KROGLQJ�WKDW�GLVWULFW�FRXUW·V� LQKHUHQW�DXWKRULW\�WR�DSSRLQW�DQ�H[SHUW�DV�D�
WHFKQLFDO�DGYLVRU�LV�QRW�VXEMHFW�WR�)HG��5��(YLG�����·V�UHTXLUHPHQWV�IRU�WKH�
´PRUH�H[FOXVLYH�FODVV> RI@�¶H[SHUW�ZLWQHVVHV·µ����$QG�KHUH��LW�LV�REYLRXV�WKDW�
WKH�FRXUW�DQG�SDUWLHV·�XVH�RI�WKH�WHUP�´JHQGHU�H[SHUWµ�ZDV�QRWKLQJ�PRUH�
WKDQ� D� FROORTXLDOLVP�PHDQW� WR� GHVFULEH� D�PHGLFDO� VSHFLDOW\�� �:H� IXUWKHU�
UHMHFW� )DWKHU·V� VXJJHVWLRQ� WKDW� � �������%�� UHTXLUHV� WKH� FRXUW� WR� RXWOLQH�
VSHFLILF�DSSRLQWPHQW�WHUPV�DQG�REOLJDWLRQV�
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WKH�DEVHQFH�RI�D�SHQGLQJ�PRWLRQ�RU�VFKHGXOHG�UHYLHZ�KHDULQJ��WKH�FRXUW�KDV�
QR�JURXQGV WR�LQYRNH�� �������%��

'� 7KH�&RXUW�&RXOG�1RW�$ZDUG�$WWRUQH\·V�)HHV� WR�0RWKHU�RQ�
5HDVRQDEOHQHVV�*URXQGV�� %XW� 7KH�$ZDUG�0D\� EH� -XVWLILHG
%DVHG�6ROHO\�RQ�WKH�3DUWLHV· 'LVSDUDWH�)LQDQFLDO�5HVRXUFHV�

��� 7KH�FRXUW·V�DZDUG�RI�DWWRUQH\·V�IHHV�WR�0RWKHU� IRU�WKH�SRVW�
WULDO�GLVSXWHV�UHJDUGLQJ�9LJLO�DQG�(KUHQVDIW·V�DSSRLQWPHQWV�ZDV�EDVHG�RQ�
$�5�6�����������$�� 6HFWLRQ��������$� SURYLGHV�WKDW�

>W@KH�FRXUW� IURP�WLPH�WR� WLPH�DIWHU�FRQVLGHULQJ� WKH� ILQDQFLDO�
UHVRXUFHV� RI� ERWK� SDUWLHV� DQG� WKH� UHDVRQDEOHQHVV� RI� WKH�
SRVLWLRQV�HDFK�SDUW\�KDV� WDNHQ� WKURXJKRXW�WKH�SURFHHGLQJV��
PD\�RUGHU�D�SDUW\� WR�SD\�D�UHDVRQDEOH�DPRXQW� WR� WKH�RWKHU�
SDUW\�IRU�WKH�FRVWV�DQG�H[SHQVHV�RI�PDLQWDLQLQJ�RU�GHIHQGLQJ�
DQ\� SURFHHGLQJ� XQGHU� �� �� �� FKDSWHU� ��� DUWLFOH� �� RI� WKLV� WLWOH�
>UHJDUGLQJ�OHJDO�GHFLVLRQ�PDNLQJ�DQG�SDUHQWLQJ�WLPH@�

��� 7KH� UHDVRQDEOHQHVV�RI�D�SDUW\·V�SRVLWLRQ� LV�HYDOXDWHG�E\�DQ�
REMHFWLYH�VWDQGDUG���,Q�UH�0DUULDJH�RI�:LOOLDPV������$UL]������������� ����$SS��
��������,Q�YLHZ�RI RXU�DQDO\VLV�LQ�6HFWLRQV�,�$�WR�,�&�DERYH��ZH�FDQQRW�VD\�
WKDW�)DWKHU�XQUHDVRQDEO\�RSSRVHG�9LJLO�DQG�(KUHQVDIW·V�DSSRLQWPHQWV���%XW�
WKH�FRXUW��LQ�DGGLWLRQ�WR�ILQGLQJ�XQUHDVRQDEOHQHVV��DOVR�VWDWHG�WKDW�LW�PLJKW�
DZDUG�IHHV�EDVHG�RQ�WKH�SDUWLHV·�UHVSHFWLYH�ILQDQFLDO�SRVLWLRQV���$�GLVSDULW\�
LQ�LQFRPH�PD\�VXSSRUW�D�IHH�DZDUG�HYHQ�ZKHQ�WKH�SDUW\�DJDLQVW�ZKRP�IHHV�
DUH�VRXJKW�WRRN�D�UHDVRQDEOH�SRVLWLRQ���,Q�UH�0DUULDJH�RI�3RZQDOO������$UL]��
���� ������ ����$SS�������� :H�WKHUHIRUH�YDFDWH�WKH�IHH�DZDUG EXW�UHPDQG�
VR� WKDW� WKH� FRXUW�PD\�GHWHUPLQH�ZKHWKHU� DQ�DZDUG� LV� MXVWLILHG�EDVHG�RQ�
ILQDQFLDO GLVSDULW\�DORQH�

,,� 7+(�&2857�(55('�$6�$�0$77(5�2)�/$:�%<�5(675,&7,1*
027+(5� $1'� )$7+(5·6� (;(5&,6(� 2)� 7+(,5� 3$5(17,1*�
7,0(�:,7+�/�

��� ,Q� DGGLWLRQ� WR� GLUHFWLQJ� /�·V� WKHUDSHXWLF� FDUH�� WKH� FRXUW�
LPSRVHG�D�QXPEHU�RI�OLPLWDWLRQV�RQ�0RWKHU�DQG�)DWKHU·V�LQWHUDFWLRQV�ZLWK�
/��� WKH� FRXUW SURKLELWHG� WKHP IURP� VSHDNLQJ ZLWK� /�� DERXW� JHQGHU�
LGHQWLILFDWLRQ� DQG�FLUFXPVFULEHG WKHLU�DELOLW\�WR SURYLGH�/��ZLWK�FORWKLQJ��
WR\V��DQG�RWKHU�LWHPV���7R�WKH�H[WHQW�WKDW�DQ\�RI�WKRVH�UHVWULFWLRQV�FRXOG�EH�
FRQVWUXHG�DV�OLPLWV�RQ�OHJDO�GHFLVLRQ�PDNLQJ��WKH\�ZHUH�LPSURSHU�IRU�WKH�
UHDVRQV� VHW� IRUWK� LQ�6HFWLRQ� , DERYH�� �%XW�ZH� LQWHUSUHW� WKH� UHVWULFWLRQV� DV�
DSSO\LQJ� WR� SDUHQWLQJ� WLPH�� QRW� OHJDO� GHFLVLRQ�PDNLQJ�� � (YHQ�ZKHQ� RQH�
SDUHQW�KDV�VROH�OHJDO GHFLVLRQ�PDNLQJ��WKH�RWKHU�SDUHQW��GXULQJ�KLV�RU�KHU�
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SDUHQWLQJ�WLPH��´LV�UHVSRQVLEOH�IRU�SURYLGLQJ�WKH�FKLOG�ZLWK�IRRG��FORWKLQJ�DQG�
VKHOWHU�DQG�PD\�PDNH�URXWLQH�GHFLVLRQV�FRQFHUQLQJ�WKH�FKLOG·V�FDUH�µ $�5�6��� ���
������ �HPSKDVLV�DGGHG�� ´3DUHQWLQJ�WLPHµ�LV�WKHUHIRUH� OLWHUDOO\ D WLPH�WR�
HQJDJH�LQ SDUHQWLQJ�

��� 7KH�FRXUW�PD\�´UHVWULFWµ SDUHQWLQJ�WLPH�RQO\�LI�´LW�ILQGV�WKDW�
WKH�SDUHQWLQJ� WLPH�ZRXOG� HQGDQJHU� VHULRXVO\ WKH� FKLOG·V� SK\VLFDO��PHQWDO��
PRUDO�RU�HPRWLRQDO�KHDOWK�µ� $�5�6��� �������-� �HPSKDVLV�DGGHG�� 7KDW�LV�
D�KLJKHU�EDU�WKDQ�EHVW LQWHUHVWV� WKRXJK�ZULWWHQ�ILQGLQJV DUH�QRW�UHTXLUHG���
+DUW�Y��+DUW������$UL]����������²������ ��²����$SS����������%XW�WKH�VWDWXWH�LV�
QRW�DQ� LQYLWDWLRQ�IRU� WKH�FRXUW� WR� LQWHUIHUH�ZLWK�FRQVWLWXWLRQDO� ULJKWV�� �6HH�
3HWROLFFKLR�Y��6DQWD�&UX]�&W\��)DLU�	�5RGHR�$VV·Q������$UL]������������������
�´$UL]RQD·V�FRXUWV�GR�QRW�UHDFK�FRQVWLWXWLRQDO�LVVXHV�LI�SURSHU�FRQVWUXFWLRQ�
RI�D�VWDWXWH�PDNHV�LW�XQQHFHVVDU\�LQ�GHWHUPLQLQJ�WKH�PHULWV RI�WKH�DFWLRQ�µ����
7KH�VWDWXWH�FDQQRW�EH�UHDG�WR�JLYH�WKH�FRXUW�EURDG�OLFHQVH�WR�LQIULQJH�RQ�D�
SDUHQW·V ULJKW�WR�FDUH�IRU KLV�RU�KHU FKLOG��VHH�7UR[HO������8�6��DW���²����RU�WR�
LQIULQJH�RQ�WKH SDUHQW·V�RU�WKH�FKLOG·V�IUHH�VSHHFK��VHH�1DVK�Y��1DVK������$UL]��
����� ���²���� � ��� �$SS�� ������ �SDUHQWLQJ�WLPH� UHVWULFWLRQ� WKDW� FRQVWLWXWHV�
SULRU� UHVWUDLQW� RQ� VSHHFK� YDOLG� RQO\� XQGHU� VWULFW� VFUXWLQ\� WHVW��� VHH� DOVR�
*RRGPDQ�� ���� $UL]�� DW� ��� Q���� � ��� �QRWLQJ� WKDW� ´DQ\� RUGHU� UHVWUDLQLQJ�
VSHHFK� LV� FRQVWLWXWLRQDOO\� VXVSHFWµ��� � ´7KH� FRXUW·V� DXWKRULW\� WR� LPSRVH�
¶UHVWULFW>LRQV@·�RQ�SDUHQWLQJ�WLPH�VXD�VSRQWH�XQGHU�� �������-��LV� OLPLWHG�WR�
SODFLQJ�FRQGLWLRQV�RQ�WKH�H[HUFLVH�RI�SDUHQWLQJ�WLPH��VXFK�DV�VXSHUYLVLRQ�RU�
JHRJUDSKLFDO� UHVWULFWLRQV�µ�&UX]� Y�� *DUFLD�� ����$UL]�� ����� ����� � ��� �$SS��
������� DQG� WKH� VWDQGDUG� VKRXOG� EH� QR� GLIIHUHQW� ZKHQ� UHVWULFWLRQV� DUH�
UHTXHVWHG�E\�D�SDUHQW�RU�UHFRPPHQGHG�E\�D�FXVWRG\�HYDOXDWRU�

��� +HUH��HYHQ�DVVXPLQJ�WKDW�WKH�FRXUW·V�ILQGLQJV�ZHUH�VXIILFLHQW�
WR�VXSSRUW�DSSOLFDWLRQ�RI�� �������-���WKH�SDUHQWLQJ�WLPH�OLPLWDWLRQV�WKDW�WKH�
FRXUW� LPSRVHG� IDU� H[FHHGHG� WKH� VWDWXWRU\� DXWKRULW\�� � 7KH� OLPLWDWLRQV�
FRQVWLWXWHG�VHYHUH�PLFURPDQDJHPHQW�RI�0RWKHU�DQG�)DWKHU·V�SDUHQWLQJ�DQG�
VLJQLILFDQWO\�UHVWUDLQHG�ERWK�WKH�SDUWLHV·�DQG�/�·V�VSHHFK�

� 6LPLODUO\��WKH�FRXUW�PD\�UHTXLUH�VXSHUYLVHG�SDUHQWLQJ�WLPH�³ZKLFK�
WKH�FRXUW�GLG�QRW�RUGHU�KHUH�³ RQO\�LI�WKH�FRXUW�´ILQGV�WKDW�LQ�WKH�DEVHQFH�
RI�WKH�>VXSHUYLVLRQ@�RUGHU�WKH�FKLOG·V�SK\VLFDO�KHDOWK�ZRXOG�EH�HQGDQJHUHG�
RU�WKH�FKLOG·V�HPRWLRQDO�GHYHORSPHQW�ZRXOG�EH�VLJQLILFDQWO\�LPSDLUHG��DQG�
LI�WKH�FRXUW�ILQGV�WKDW�WKH�EHVW�LQWHUHVWV�RI�WKH�FKLOG�ZRXOG�EH�VHUYHG�µ��$�5�6��
� �������%��
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��� )RU�WKH�UHDVRQV�VHW�IRUWK�DERYH��ZH YDFDWH�WKH�FRXUW·V�RUGHUV�
GLUHFWLQJ� WKH� H[HUFLVH� RI� )DWKHU·V� VROH� OHJDO� GHFLVLRQ�PDNLQJ� DQG� WKH�
SDUHQWV·�SDUHQWLQJ�WLPH���:H�DOVR�YDFDWH�WKH�DZDUG�RI�DWWRUQH\·V�IHHV�DQG�
FRVWV�WR�0RWKHU��EXW ZH UHPDQG�VR�WKDW�WKH�FRXUW�PD\�GHWHUPLQH�ZKHWKHU�
WKH� DZDUG� LV� MXVWLILHG� RQ� ILQDQFLDO�GLVSDULW\� JURXQGV� DORQH�� � :H� GHQ\�
)DWKHU·V�UHTXHVW�IRU�DWWRUQH\·V�IHHV�DQG�FRVWV�RQ�DSSHDO�


